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Introduction

The regional center for research and promotion of
constitutionalism has been implementing many international,
educational and research projects among them international
students” Olympiad in national and comparative constitiutional
law. Have been held.The first Olympiad was held in Georgia this
year and in which students from higher educational institutions of
Georgia, Azerbajan, Armenia, Russia, Ukrain and Turkey took
part.

The Olympiad was conducted with the initiative of the regional
center for research and promotion of constitutionalism and German
Society for international cooporation (GIZ) and it is planned to
conduct it in the following years.The Olympiad aims to promote
and enhance the cooperation between students of different coun-
tries and academicians in the sphere of constitutionalism. On the
other hand, it also has a very important educational aim — The
Olympiad supports the basic principles of constitutionalism and
broadens the knowledge of students in this sphere.

It is very important that the project evoked a great interest
among the students of different countries and universities. Despite
the fact that, during the participation in the project they had to go
through different selection procedures, they showed great motiva-
tion and enthusiasm to show their knowledge and achieve desired
results. The finall stage of the Olympiad was held in Batumi on 19-
21 October in which 18 students from the above -mentioned
countries and 6 coordinators participated

It should be underlined that the participants presented very in-
teresting and various research papers about the actual topics in the
sphere of constitutional law. Most of which have deserved a big
appreciation from the members of the jury chaired by the head of
Centre of Constitutionalism, famous Georgian constitutionalist Av-
tandil Demetrashvili.

It is also very important that each presentation was followed by
interesting discussions. In the final stage of the Olympiad, the stu-
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dents had an opportunity, on the one hand, to take part in profes-
sional discussions and on the other hand, they got professional
advice and recommendations from the competent jury which
will be very beneficial for them in their future scientific research.

The present collection of the presentations displays the posi-
tive attitude of the regional center for research and promotion of
constitutionalism  towards the first international  stu-
dents’Olympiad. Another positive factor was to stimulate students
in their future scientific-research and to publish their works.
Though should be mentioned that these are their first attempts at
conducting scientific research and surely drawbacks can’t be
avoided. But we hope that this book will strengthen their desire to
continue their scientific work in future. Thus, in the collection we
present the articles without amendements. Howether, it is possible
that point of the views expressed in the articles do not necessarily
reflect the position of the center.

At the same time we would like to express our gratitude to the
coordinators of the Olympiad from the participating Universities.
Giorgi Kverenchkhiladze (Tbilisi State University,) Badri Nakah-
sidze (Moscow State University), Edgar Shatirian (Erevan State
University), Eslshad Nasirov (Baku State University) Evgeni Gera-
simov (Kiev State University) and Jusup Sheveq Akiemez (Trab-
zon Black Sea Technical University) who played a big role in hold-
ing the Olympics at a high level.

Additionally, we would like to express our gratitude to the
German Society for International cooporation (GIZ) and personally
Mr. Zeno reichenbecher and Mr. Shalva Papuashvili, for support-
ing and financing the project, without of which it would have been
difficult to implement such an interesting, effective and useful
project.

Malkhaz Nakahsidze

The deputy head of

The Regional Center for Research and Promotion of Constitutionalism,
Doctor of Law,

Associate Professor of Shota Rustaveli State University.
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IIpeaucaosue

PervoHaIbHBIN LEHTP MCCICAOBAHUM H COJACHUCTBUSA KOH-
CTUTYLIMOHAJIN3MA OCYLIECTBISIET PA3IUYHBIE MEXIYHAPOJHBIC
MIPOCBETUTENILCKAE W  HAYYHO-UCCIEAOBATENIbCKUE  IPOEKTHI.
Cpenn OCYHIECTBIEHHBIX B IOCIEAHEE BPEMsS IPOEKTOB OCO-
00e MecTo 3aHsUIa MEXIyHAapoJHAas CTyJCHUYeCKas OJUMIINaaa
[0 HAMOHAJIBHOMY W CPAaBHUTEIBHOMY  KOHCTUTYLMOHHOMY
mpaBy. B ommmnmane , xoropas B ['py3uu npoBomurcs BIEp-
BblE, NMPUHUMAJIA Yy4YacTHE CTYJICHTHl U3 AzepOaiimkana, Apme-
Huu, ['pysun, Poccuu, Typuun u YkpauHsl.

Onumnuana mnpoBOAMIIACH IO MHHMIMATHUBE PernoHambHOrO
LIEHTpa UCCJIEIOBAHUIM M CONEUCTBUS KOHCTUTYLHMOHAIM3MA IPHU
(VMHAHCOBOW TMOJACPKKE TEMaHCKOTro OOIIecTBa MEXIyHAPOI-
Horo corpynuuuectBa (GIZ) w otHbiHE OyneTr exeromnoi. Ilpo-
BEJICHUE OJIMMIIMAJbI UMEET 1IEJIbI0  COJIEUCTBUE U yIiIyOJeHue
COTpyJIHHUYECTBA B OOJMACTH KOHCTUTYLIMOHHOW TEOPHH  CTY-
JIEHTOB U aKaJeMUYECKUX KpPyroB pa3nuuHbIX cTpaH. C apyroi
CTOPOHBI, OHAa MMEET U BAXHYIO IPOCBETUTENIbCKYIO LEib -
CIocOOCTBOBATh MOMYJIAPU3ALUU OCHOBHBIX TMPUHIUMIIOB KOH-
CTUTYIIMOHAJIU3MA M TOBBIIICHUIO YPOBHS COOTBETCTBYIOIIHUX
3HaHWI B OOIIECTBE M B OCOOCHHOCTH B CTYJICHBUECKOU CpeJe.

Jlnist Hac OYeHb Ba)KEH TOT HMHTEPEC, KOTOPBIA ObUT  MPOSB-
JI€EH B OTHOLIEHUHU 3TOrO MPOEKTa CO CTOPOHBI CTYJIEHTOB H
aKaJeMUYEeCKNX KPYTroB MHOTHX YYE€OHBIX 3aBEICHHI pa3iny-
HbIX cTpaH. HecMoTpssi Ha TO, YTO MM NPUIILIOCH TPOUTH CIIOXK-
HYI0 TIpoleaypy oTdopa, CTYIEHTHI C OOJBIINM KETaHUEM U JH-
Ty3Ua3MOM IBITAJUCh JOOUTHCS KellaeMoro pesyibrata. B pe-
3yJbTaTe€ Ha 3aKIOYUTENbHBIN, (UHAIBHBIA 3Tall OJUMITHAII,
KOTOPBIN coCTOsUICS B KpacuBeiiiem ropojae ['pysuun, B batymu
npuexanu 18 cTyaeHTOB M 6 KOOpAWHATOPOB.

C yIooOBOJIBCTBHEM OTMEYAEM, YTO YYAaCTHUKH OJUMIIAA]IbI
MPEJICTAaBUIN WHTEPECHBIE W Pa3HOOOpa3Hble pPabOTHI , OCyIIe-
CTBWJIM UX COBPEMEHHYIO NPE3EHTALUI0 IO HIUPOKOMY KpyTy
aKTyaJIbHBIX MPOOJIeM KOHCTUTYLHMOHAIU3MA . bBOJNBIIMHCTBO
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MPEJICTAaBICHHBIX PA00T U MX MPE3EHTAIUs 3aCIyXHIU BBICO-
KyI0 OIIEHKY KOMIIETEHTHOTO >KIOpH, BO3rjaBisiemoro PykoBoau-
TEJIEeM LEHTPA, W3BECTHBIM TPY3MHCKUM KOHCTUTYIIHOHATHCTOM
ABranamiom JlemerpamBuim.

Bokpyr noknazoB mpoxoauiia MHTEpECHas MOCKyCCHs Kak
Cpelu caMuX CTYAEHTOB, TaK U CPeAM MPUCYTCTBYIOUIUX CO-
TpyIHUKOB PernonanbHoro nentpa. Hageemcs u 3TH nuckyccuu u
dbopma  mpe3eHTAIMU OyayT CIOCOOCTBOBATh MPUOOPETCHUIO
HABBIKOB, HEOOXOIWUMBIX B JAaibHElmIeld mpodeccunoHanbHOMI
Kapbepe yYaCTHUKOB OJUMIIHA/IbI.

Pemenne 00 omyOnMKOBaHMM HACTOSIIETO COOpHHMKA TIpe.-
CTaBJICHHBIX HAa (PMHAJIbHBIN 3Tall OIMMIIMABI JI0KJIAJ0B OTpaXka-
€T MNPUHLUIHAIBHYIO TO3UIMI0 PernoHansHOro 1eHTpa uccie-
JIOBAHUN M COACHCTBUS KOHCTUTYLIMOHAJIM3MAa B BOIPOCE O Ipa-
BOBOM BOCIIMTaHUM OOIIECTBA W KOHKPETHO MO OTHOILICHHUIO K
JMaHHOM oJuMIuaae. DTUM MBI XOTEIH Obl CTUMYJIHPOBATH
JTANbHEUITYI0 HAy4YHYIO U TPAKTUYECKyI0 aKTUBHOCTh CTYJICH-
TOB B 00JAaCTH KOHCTHTYIIMOHHOH JIOTMaTHKH W MPaBOIpUMeE-
HUTENbHON mpakTuku. ClieyeT OTMETUTh, YTO MHOTHE M3 HUX
BIIEPBbIC TPUHUMAIOT YYacTHE B CTOJb OTBETCTBCHHOM MEX-
QYHApOIHOW OJMMIHAJE, HEKOTOphle pabOThl | Mpe3eHTAINH
JAJIEKH  OT MJICAIOB , HO  BBIPAYKA€M HAJIEKIY, UTO IyOIUKys
JaHHBIA COOPHHUK, MBI B M3BECTHOM Mepe TMOOMIpSEeM UX Jajlb-
HEHIIyI0 Hay4HO-MCCIIEI0BaTENbCKYI0 aKTUBHOCTh. VMeHHO mo-
3TOMY TEKCTbl MPEACTABIEHHBIX pabOT MyOIUKYyIOTCS 0e3 hu3Me-
HEHUIl, HECMOTpsl Ha TO, YTO IMO3UILUU WX aBTOPOB HE BcCeraa
OecCriopHbl U MOTYT HE COBMAJaTh C MNPUHIUIHAIBEHON MHpPO-
BO33PEHYECKON Io3unuel PernoHanpHOrO nieHTpa.

YcnemHoe MpoBeAeHUE 3aKIIOYUTENHFHOTO dTana OJuMIIHa-
bl BO-MHOTOM TpPEAONPEINIOCh aKTUBHOM U IUIOAOTBOPHOH pa-
00TOli Ha mpeABapUTEIbHBIX JTamaxX, KOTOPbIE MPOXOIWIH B
CTpaHax - YYacTHMIAX OJIMMIHUAABI U KOTOPYIO OOecrneumiu
koopauHatopsel Jmuan Hacupos (AszepOaiimkan), Darap Lllartu-
paH  (Apmenus), I'eopruii  Ksepenuxunanze (I'pysust), baapu
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Haxkammnze (Poccus), FOcyd IHeBku Axuemes (Typuus) u EB-
renuit ['epacumenko (Ykpauna).

W B 3akmioueHne BbIpakaeM 0JIarogapHOCTh FepMaHCKOMY 00-
HIECTBY MeEXIyHapoaHoro corpyanuyectBa (GIZ) m nuyno roc-
nonaMm lleno PaiixenOexepy u [llanse IlamyamBunu 3a ¢unaHco-
BOoe oOecreueHre MpoeKTa M B PEIICHHH MHOTHX OpraHH3ally-
OHHBIX BOIIPOCOB. be3 MX aKTUBHOM MOMOILM 3aTPYJHHUTEIBHO
ObUIO-ObI OpraHU30BaTh M IPOBECTU 3Ty MHTEPECHYIO U BO
MHOTUX OTHOUICHMSX IOJIE3HYIO OJINMITHALY.

Manxa3 Haxkammunze

3amecmumens pyxosooumens Pecuonanvhozo yenmpa
uccne008aHull U cooeticmeuss KOHCMUmMyYUoHaIu3Md,
0OKmMoOp npasa, accoyuuposanuwviil npogeccop bamymcrkoeo
2ocydapcmeento2o ynueepcumema Llloma Pycmagenu.
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1
Arzu Hasanova

FREEDOM OF EXPRESSION
Introduction

"The free communication of ideas and opinions is
one of the most precious of the rights of man. Every
citizen may, accordingly, speak, write, and print
with freedom, but shall be responsible for such
abuses of this freedom as shall be defined by law."

In principle, the right to freedom of expression
protects any activity involving the exchange of information or ideas between
individuals against interference by the state.

The great majority of such activities are completely harmless but it is
clear that the notion of ‘seeking, receiving and imparting information or
ideas’ also encompasses activities which few societies could tolerate, such as
incitement to murder, unauthorised graffiti on public walls or the sale of
pornography to children.

While the right to freedom of expression is universally recognised as
one of fundamental importance, it is therefore also accepted that the right is
not absolute. Certain important public and private interests may justify ac-
tion by the authorities which interferes with or limits the exercise of the
right.

A key question, then, is exactly when and under which circumstances
international law permits states to impose such restrictions.

Today freedom of speech, or the freedom of expression, is recognized
in international and regional human rights law. The right is enshrined in Ar-
ticle 19 of the International Covenant on Civil and Political Rights, Article
10 of the European Convention on Human Rights, Article 13 of the Ameri-
can Convention on Human Rights and Article 9 of the African Charter on
Human and Peoples' Rights. Based on John Milton's arguments, freedom of
speech is understood as a multi-faceted right that includes not only the right
to express, or disseminate, information and ideas, but three further distinct
aspects:

a) the right to seek information and ideas;

b) the right to receive information and ideas;

! Student of the law faculty, Baku State University, Republic of Azerbajan
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c¢) the right to impart information and ideas.

International, regional and national standards also recognize that free-
dom of speech, as the freedom of expression, includes any medium, be it
orally, in written, in print, through the Internet or through art forms. This
means that the protection of freedom of speech as a right includes not only
the content, but also the means of expression

Freedom of speech is the freedom to speak freely without censorship.
The term freedom of expression is sometimes used synonymously, but in-
cludes any act of seeking, receiving and imparting information or ideas, re-
gardless of the medium used. In practice, the right to freedom of speech is
not absolute in any country and the right is commonly subject to limitations,
such as on libel, slander, obscenity, incitement to commit a crime, etc.

The right to freedom of expression is recognized as a human right under
Article 19 of the Universal Declaration of Human Rights and recognized in
international human rights law in the International Covenant on Civil and
Political Rights (ICCPR). Article 19 of the ICCPR states that "everyone shall
have the right to hold opinions without interference" and "everyone shall
have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art, or through
any other media of his choice".

You have the right to hold your own opinions and to express them free-
ly without government interference.This includes the right to express your
views aloud or through:

a) published articles, books or leaflets

b) television or radio broadcasting

¢) works of art

d) communication on the internet.

Example

The right to freedom of expression is particularly important for journalists
and other people working in the media. They must be free to criticise the
state without fear of prosecution — this is an important feature of a democrat-
ic society. However, the media does have to bear in mind other human
rights, such as a person’s right to respect for their private life.

The law also protects your freedom to receive information from other
people by, for example, being part of an audience or reading a magazine.
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What the law says- International guarantee

The right to freedom of expression is guaranteed not by one single source,
but by a number of global and regional human rights treaties, as well as un-
der customary international law. This diversity of sources does not reflect a
diversity of ideas on what the right entails; freedom of expression is a uni-
versal right, so its formulation is largely the same in every instrument. The
differences between regimes relate mostly to their mechanisms of enforce-
ment.

According to the Article 10: Freedom of expression (ECHR)

1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas
without inference by public authority and regardless of frontiers. This Article
shall not prevent States from requiring the licensing of broadcasting, televi-
sion or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and re-
sponsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society,
in the interests of national security, territorial disorder or crime, for the pro-
tection of health or morals, for the protection of the reputation or rights of
others, for preventing the disclosure of information received in confidence,
or for maintaining the authority and impartiality of the judiciary.

ARTICLE 19 defends the right to freedom of expression and informa-
tion. The right is guaranteed in international human rights law, but is not ab-
solute and can be limited.

At an individual level, freedom of expression is key to the develop-
ment, dignity and fulfilment of every person. By exchanging ideas and in-
formation freely with others, people can gain an understanding of their sur-
roundings and the wider world, better enabling them to plan their lives and
practise their trades. Moreover, being able to speak their minds makes citi-
zens feel more secure and respected by the state.

At the national level, freedom of expression is a necessary precondition
for good government, and thus also for economic and social progress.

Free speech contributes to the quality of government in various ways.
In the first place, it helps ensure that competent and honest persons adminis-
ter the state. In a democracy, free debate about and between the various po-
litical parties exposes their strengths and weaknesses, enabling voters to
form an opinion about who is best qualified to run the country, and to cast
their ballot accordingly. Media scrutiny of the government and the opposi-
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tion helps expose instances of corruption or other improprieties, and prevents
a culture of dishonesty from taking root.

Freedom of expression also promotes good government by enabling cit-
izens to raise their concerns with the authorities. If people can speak their
minds without fear, and the media are permitted to report what is being said,
the government will have the opportunity to become aware of their prob-
lems, and can take the necessary measures to address them.

In the third place, free expression ensures that new policies and legisla-
tion are carefully considered. Through public debate, members of the public
with helpful opinions on a subject can make them known, presenting the
government with a ‘marketplace of ideas’ from which to choose the best
suggestions. Free debate about new legislation also helps ensure that the law
eventually adopted enjoys the support of the population, making it more
likely to be respected.

Finally, freedom of expression promotes the implementation of other
human rights. Not only does it help improve government policy in all areas,
including on human rights; it also enables journalists and activists to draw
attention to existing human rights problems and abuses and persuade the
government to take action on them.

For all these reasons, the international community has recognised free-
dom of expression as one of the most important human rights. At its very
first session, in 1946, the UN General Assembly adopted Resolution 59(I)
which states: “Freedom of information is a fundamental human right and ...
the touchstone of all the freedoms to which the United Nations is conse-
crated.”

Key aspects

As its formulation in Articles 19 of the UDHR and ICCPR shows, the right
to freedom of expression is very broad in scope. It could be said to have six
main aspects.

1) “Everyone shall have the right...”

The right to freedom of expression belongs to everyone; no distinctions
are permitted on the basis of a person’s level of education, or his or her race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or any other status. Save in exceptional circumstances,
restrictions on the right of prisoners and convicted criminals to express
themselves violate international law.

2) “...to seek, receive and impart...”

The right to “impart information and ideas” is the most obvious aspect
of freedom of expression. It is the right to tell others what one thinks or
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knows, whether in a private meeting or through a means of mass communi-
cation. But freedom of expression serves a larger purpose: to enable every
citizen not just to contribute but also to have access to as wide a range of in-
formation and the viewpoints of others as possible. Hence Article 19 states
that freedom of expression also includes the right to seek and to receive in-
formation and ideas, for example by obtaining and reading newspapers, lis-
tening to broadcasts, surfing the Internet, participating in public debates as a
listener, and significantly, undertaking journalistic or academic research.

Furthermore, it is increasingly being recognised that the right to ‘free-
dom of information’ also includes the right to access records held by public
authorities. Governments must publish important information and respond to
requests from individuals to access their records.

3) “...information and ideas of any kind...”

The right to freedom of expression applies not only to information and
ideas generally considered to be useful or correct, but to any kind of fact or
opinion which can be communicated. The UN Human Rights Committee
(the body that oversees implementation of the /CCPR) has stressed this
point:

Moreover, the right to freedom of expression also extends to controver-
sial, false or even shocking material; the mere fact that an idea is disliked or
thought to be incorrect cannot justify preventing a person from expressing it.

As observers have pointed out, legal protection only for accepted in-
formation and ideas would be a hollow gesture. The English philosopher
John Stuart Mill (1806-1873) advanced four arguments as to why it is impor-
tant to permit controversial speech:

1. If an opinion is silenced, we will never know whether or not it was
correct; to deny the possibility that another’s opinion is correct assumes
one’s own infallibility.

2. Opinions are rarely entirely wrong or entirely correct. If an opinion
is silenced, the ‘correct’ part will be lost.

3. Even if an accepted idea is indeed the correct one, it can only fully
convince the public if it survives an open and fair contest with an opposing
idea.

4. Why a particular idea is correct might easily be forgotten, if that
idea is not periodically challenged and its strengths so exposed.

International courts have repeatedly stressed that freedom of expression
under international law extends to controversial subject matter. The Euro-
pean Court of Human Rights stated:

Freedom of expression ... is applicable not only to ‘information and
ideas’ that are favourably received or regarded as inoffensive but also to
those that offend, shock or disturb the state or any sector of the population.
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Such are the demands of pluralism, tolerance and broad mindedness without
which there is no ‘democratic society’.

In another case, the Court underscored that it is immaterial whether a
particular opinion is considered correct: “It matters little that [an] opinion is
a minority one and may appear to be devoid of merit since ... it would be
particularly unreasonable to restrict freedom of expression only to generally
accepted ideas.”

4) “...regardless of frontiers...”

As the words “regardless of frontiers” in both the UDHR and ICCPR
make clear, the right to freedom of expression is not limited by national
boundaries; states must allow their citizens to seek, receive and impart in-
formation to and from other countries.

5) “...through any media...”

Citizens should be permitted to express themselves through any media,
whether modern or traditional. This includes, but is not limited to, newspa-
pers, magazines, books, pamphlets, radio, television, the Internet, works of
art and public meetings.

6) “...to respect and to ensure...”

Finally, and importantly, the right to freedom of expression has not on-
ly ‘negative’ implications, but also ‘positive’ ones; that is to say, states are
not just required to refrain from interfering in the right but must also take ac-
tive steps to remove obstacles to free expression. This is made clear by Ar-
ticle 2 of the /CCPR, which provides that all states parties to the Covenant
undertake to “respect and to ensure to all individuals ... the rights recog-
nized in the present Covenant”.

Examples of proactive measures which states should take are prevent-
ing the monopolisation of media outlets by the government or private entre-
preneurs; proactively disseminating information; ensuring that minority
groups are able to make themselves heard through the media; and, in transi-
tional countries, making the abolition or amendment of laws from previous
regimes which limit freedom of expression a priority.

Scope

The UDHR, ICCPR, OSCE Final Act and CIS Convention cover a wide
range of subjects and are therefore succinct in their discussion of freedom of
expression. They do not provide clear answers to many of the concrete ques-
tions encountered by those who wish to invoke the right, or those who are
required to apply it.

Fortunately, a large body of authority has developed on the meaning of
the right in various contexts, consisting of decisions of international and do-
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mestic courts, recommendations and statements by international bodies, and
opinions of experts.

The majority of these authorities are of a persuasive nature, although
some of them may have partly or wholly become binding as customary in-
ternational law.

In the context of effective political democracy and respect for human
rights mentioned in the Preamble to the Convention, freedom of expression
is not only important in its own right, but also it plays a central part in the
protection of other rights under the Convention. Without abroad guarantee of
the right to freedom of expression protected by independent and impartial
courts, there is no free country, there is no democracy. This general proposi-
tion is undeniable.3 Freedom of expression is a right in itself as well as a
component of other rights protected under the Convention, such as freedom
of assembly. At the same time, freedom of expression can conflict with other
rights protected by the Convention, such as the right to a fair trial, to respect
for private life, to freedom of conscience and religion. When such conflict
occurs, the Court strikes a balance in order to establish the pre-eminence of
one right over the other. The balance of the conflicting interests, one of
which is freedom of expression, takes into account the importance of the
other. The Court has repeatedly stated that Freedom of expression constitutes
one of the essential foundations of a democratic society, one of the basic
conditions for its progress and for each individual’s self-fulfilment.

Enforcement

A traditional legal maxim says that “where there is a right, there is a reme-
dy.” International guarantees of the right to freedom of expression can be en-
forced, both in domestic courts and international mechanisms, through the
following:

Enforcement in domestic courts

Under Article 2(3) of the /ICCPR, states parties must ensure that persons
whose rights under the /CCPR have been violated have an effective remedy.

This means that every state which has ratified the /CCPR must have
some sort of mechanism in place through which an individual can enforce
his or her human rights, including the right to freedom of expression.

Because the legal system of each state is different, the /CCPR does not
specify exactly how this mechanism should work; a state may craft its laws
and institutions in any way it sees fit, as long as the end result is effective in
protecting individuals’ human rights.
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A rough distinction can be drawn between two approaches that coun-
tries worldwide have taken to implementing international law, including in-
ternational human rights, at the national level.

Under the first approach, often called the ‘dualist approach’, interna-
tional and domestic law are seen as separate spheres. It is not possible to in-
voke international norms directly before a court; the only way in which in-
ternational rules can find their way into the national legal system is through a
legislative act ‘transforming’ a particular treaty or rule of customary interna-
tional law into domestic law. One peculiar consequence of the dualist ap-
proach is that if the government fails to translate international law properly,
some things which are illegal under international law may still be legal under
domestic law.

The second approach, the ‘monist’ approach, regards international and
domestic law as a single body. The courts are authorised to apply treaties
(and sometimes customary law) in the same way as any law adopted by the
national government. In most monist countries, international law is consi-
dered to be hierarchically superior to law of domestic origin, with the excep-
tion of the constitution; this means that if there is a conflict between national
and international law, the international rule will prevail.

In practice, many states take an intermediate approach and are prepon-
derantly, rather than strictly, monist or dualist. It is also not uncommon for
courts in a country that is supposedly monist simply to ignore international
law, usually because the judges are unfamiliar with or hostile to it.

There are a number of bodies within IGOs whose function is to monitor
and address human rights problems, including violations of the right to free-
dom of expression.

Although few of them are formally binding, in the sense of being able
to force states to take a particular action, this does not mean they are without
significance. Indeed, most states are eager to avoid being criticised or con-
demned over human rights issues, particularly by an international body
whose decision is authoritative and unequivocal evidence of a breach of
rights.

A determination by an international mechanism that a state has commit-
ted a violation of human rights is cause for embarrassment, and makes it dif-
ficult for the state in question to deny or ignore the existence of the problem.
It may also strengthen the campaigns of domestic organisations and persuade
foreign states to exercise pressure over the issue.
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How is the Freedom of Expression regulates by other state constitu-
tions?

Freedom of expression is granted by Article 5 of the Basic Law for the Fed-
eral Republic of Germany:

1. Every person shall have the right freely to express and disseminate his
opinions in speech, writing, and pictures and to inform himself without hin-
drance from generally accessible sources. Freedom of the press and freedom
of reporting by means of broadcasts and films shall be guaranteed. There
shall be no censorship.

2. These rights shall find their limits in the provisions of general laws, in
provisions for the protection of young persons, and in the right to personal
honor.

3. Art and scholarship, research, and teaching shall be free. The freedom
of teaching shall not release any person from allegiance to the constitution.

Observer and The Guardian v United Kingdom (1991)

The Guardian and The Observer newspapers published some excerpts from
Peter Wright’s book Spycatcher, which contained material alleging that MI5
had conducted unlawful activities. The government succeeded in obtaining
an injunction preventing further publication until proceedings relating to a
breach of confidence had been concluded. Subsequently the book was pub-
lished in other countries and then in the UK. The Guardian complained that
the continuation of the injunction infringed the right to freedom of expres-
sion in Article 10.

The European Court of Human Rights held that although the injunction
was lawful, as it was in the interests of national security, once the book had
been published, there was insufficient reason for continuing the publication
ban. The injunction should have been discharged once the information was
no longer confidential.

2. Aydin Tatlav v. Turkey, 2 May 2006 (blasphemy, (not) an ab-
usive attack on a religion
or its symbols)

In 1992 Erdogan Aydin Tatlav, a journalist living in Istanbul, published
a five volume book under the title Islamiyet Gergegi (The Reality of Islam).
In the first volume of the book he criticised Islam as a religion legitimising
social injuries portraying them as “God’s will”. Following a complaint at the
occasion of the fifth edition of the book in 1996, the journalist was prosecut-
ed for publishing a work designed to defile one of the religions (art. 175
Crim. Code). He was sentenced to one year’s imprisonment, which was con-
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verted into a fine. Before the ECtHR Tatlav complained that this conviction
had been in breach of Article 10 of the Convention, referring to the right of
freedom of expression “without interference by public
authority”. Essentially, the Court evaluated whether the interference in the
applicant’s right could be legitimised for the protection of the morals and the
rights of others as “necessary in a democratic society”. The Court is of the
opinion that certain passages of the book contained strong criticism of reli-
gion in a social-political context, but that these passages had no insulting
tone and neither contained an abusive attack against Muslims or against sa-
cred symbols of Muslim religion (See ECtHR L.A. v. Turkey, 13 September
2005, Iris 2005/10, 3-4). The Court did not exclude that Muslims could non-
etheless feel offended by the caustic commentary on their religion, but this
was not considered a sufficient reason to legitimise the criminal conviction
of the author of the book. The Court also took account of the fact that al-
though the book had first been published in 1992, no proceedings had been
instituted until 1996, when the fifth edition was published. It was only fol-
lowing a complaint by an individual that proceedings had been instituted
against the journalist. With regard the punishment imposed on Tatlav, the
Court is of the opinion that a criminal conviction involving, moreover, the
risk of a custodial sentence, could have the effect of discouraging authors
and editors from publishing opinions about religion that were not conformist
and could impede the protection of pluralism, which is indispensable for the
healthy development of a democratic society. Taking into regard all these
elements of the case, the Strasbourg Court considers the interference by the
Turkish authorities disproportionate to the aims pursued. Consequently, the
Court holds unanimously that there has been a violation of Article 10 of the
Convention (see also ECtHR Giniewski v. France, 31 January 2006, Iris
2006/4, 2-3) In taking its decisions, the Court in Strasbourg has paid atten-
tion to national constitutional practices, including the constitutional practice
of the United States, which grants a strong protection to freedom of expres-
sion. However, domestic decisions — even those with legal force —have a li-
mited utility for an international body such as the Court, which applies and
construes an international treaty. In some cases the Commission and the
Court have referred to the International Covenant on Civil and Political
Rights or other international documents protecting freedom of expression.
Article 10 of the Convention is structured in two paragraphs.

a) The first paragraph defines the freedoms protected.

b) The second stipulates the circumstances in which a state may legi-
timately interfere with the exercise of freedom of expression.

Paragraph 1 provides for three components of the right to freedom of
expression:
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a) freedom to hold opinions;

b) freedom to impart information and ideas; and

c¢) freedom to receive information and ideas.

These freedoms must be exercised freely, without interference by pub-
lic authorities7 and regardless of frontiers.

Freedom to hold opinions

Freedom to hold opinions is a prior condition to the other freedoms guaran-
teed by Article 10, and it almost enjoys an absolute protection in the sense
that the possible restrictions set forth in paragraph 2 are inapplicable. As
stated by the Committee of Ministers, “any restrictions to this right will be
inconsistent with the nature of a democratic society”.8 States must not try to
indoctrinate their citizens and should not be allowed to operate distinctions
between individuals holding one opinion or another. Moreover, the promo-
tion of one-sided information by the State may constitute a serious and unac-
ceptable obstacle to the freedom to hold opinions. Under the freedom to hold
opinions, individuals are also protected against possible negative conse-
quences in cases where particular opinions are attributed to them following
previous public expressions. The freedom to hold opinions includes the neg-
ative freedom of not being compelled to communicate one’s own opinions.

Conclusion

The “expression” protected under Article 10 is not limited to words, written
or spoken, but it extends to pictures, 36 images37 and actions intended to
express an ideaor to present information. In some circumstances dress might
also fall under Article 10. Moreover, Article 10 protects not only the sub-
stance of the information and ideas but also the form in which they are ex-
pressed. Therefore, printed documents, radio broadcasts, paintings, films or
electronic information systems are also protected under this article. It fol-
lows that the means for the production and communication, transmission or
distribution of information and ideas are covered by Article 10, and the
Court must be aware of the rapid developments of such means in many
areas. Freedom of expression includes the negative freedom not to speak.
The Commission invoked this type of right in K. v. Austria, protecting the
applicant against self-incrimination in connection with criminal proceedings.
It is characteristic for Article 10 to protect expression which carries a risk of
damaging or actually damages the interests of others. Usually, the opinions
shared by the majority or by large groups do not run the risk of interference
by the states. This is why the protection afforded by Article 10 also covers
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information and opinions expressed by small groups or one individual even
where such expression

shocks the majority. The tolerance of individual points of view is an
important component of the democratic political system. Article 10 para-
graph 2 The exercise of these freedoms, since it carries with it duties and

responsibilities, may be subject to such formalities, conditions, restric-
tions or penalties as are prescribed by law and are necessary in a democrat-
ic society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health or
morals, for the protection of the reputation or rights of others, for preventing
the disclosure of information received in confidence or for maintaining the
authority and impartiality of the judiciary.

“The exercise of these freedoms ... may be subject to ...” Any re-
striction, condition, limitation or any form of interference with freedom of
expression may only be applied to a particular exercise of this freedom. The
content of the right to freedom of expression may never be touched. In this
respect, Article 17 reads that nothing in this Convention may be interpreted
as implying for any State, group or person any right to engage in any activi-
ty or perform any act aimed at the destruction of any of the rights and free-
doms set forth herein or at their limitation to a greater extent than is pro-
vided for in the Convention. Obviously, a limitation on the content of one
right is similar to the destruction of the said right. Equally, the national au-
thorities are not required to interfere with the exercise of freedom of expres-
sion every time one of the grounds enumerated by paragraph 2 is at stake, as
this would lead to a limitation of the content of this right. For instance, da-
maging one’s reputation or honour must not be seen as criminal and/or re-
quiring civil redress in all cases. Similarly, public expression putting at risk
the authority of the judiciary must not be punished each time such a criticism
occurs. In other words, the public authorities have only the possibility and
not the obligation to order and/or enforce a restrictive or punitive measure to
the exercise of the right to freedom of expression. A different approach
would lead to a hierarchy of rights and values or interests, placing freedom
of expression at the bottom of the list after, for instance, the right to dignity
and honour, morals or public order. Moreover, such a hierarchy would con-
travene all international treaties which provide for the equality of rights and
do not allow permanent limitations on the exercise of one right, since this
would be similar to denial of that right.

“The exercise of these freedoms, since it carries with it duties and
responsibilities ...”

The idea according to which the exercise of freedom of expression car-
ries with it duties and responsibilities is unique in the Convention, and it
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cannot be found in any of the other provisions regulating rights and free-
doms.

Three requirements for legitimate interference with the exercise of
freedom of expression

According to paragraph 2, domestic authorities in any of the Contract-
ing States may interfere with the exercise of freedom of expression where
three cumulative conditions are fulfilled:

a) the interference (meaning “formality”, “condition”, “restriction” or
“penalty”) is prescribed by law;

b) the interference is aimed at protecting one or more of the following
interests or values: national security;territorial integrity; public safety; pre-
vention of disorder or crime; protection of health; morals; reputation or
rights of others; preventing the disclosure of information received in confi-
dence, and; maintaining the authority and impartiality of the judiciary;

¢) the interference is necessary in a democratic society. “State’s inter-
ference” must be seen as any form of interference coming from any authority
exercising public power and duties or being in the public service, such as
courts, prosecutors’ offices, police, any law-enforcement body, intelligence
services, central or local councils, government departments, army decision-
making bodies, public professional structures. Far from being exhaustive, the
above enumeration tries only to picture the possible national authorities
whose actions would be capable of limiting the exercise of freedom of ex-
pression. It makes no difference for the Court which particular authority in-
terferes with this right; the national government shall be considered as res-
pondent party in all cases brought before the Court in Strasbourg. The na-
tional courts must follow these three requirements when examining and de-
ciding cases in any way involving freedom of expression. The primary aim
of the Convention system is that the domestic courts enforce the text of the
Convention as developed by the Court’s jurisprudence. The European Court
must only be the last resort. This is why the national courts are the first and
most important instance to ensure the free exercise of freedom of expression
and to make certain that eventual restrictions follow the requirements set up
in paragraph as explained and developed by the Court. “The exercise of
these freedoms may be subject to ...restrictions or penalties as are pre-
scribed by law”

According to this requirement, any interference with the exercise of
freedom of expression must have a basis in the national law. As a rule, this
would mean a written and public law adopted by the Parliament. A national
Parliament must decide whether or not such a restriction should be possible.
For example, in a case regarding a journalist convicted for defamation, the
crime of defamation must be provided for in the national law. Or, where
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prohibition of publication or seizure of the means by which an expression is
disseminated —such as books, newspapers or cameras — are ordered or en-
forced, such measures have to rely

on national legal provision. Equally, where a newspaper’s premises are
searched or a broadcasting station is taken off air and closed, legal provi-
sions in the national law must underlie such measures. The Court has ac-
cepted in some very few cases that common-law rules or principles of inter-
national law did constitute a legal basis for the interference with the freedom
of expression. Where the domestic courts are satisfied that a legitimate aim
underlies an interference with freedom of expression, they must then look in-
to the third requirement

of paragraph 2, as the Court does, and decide whether such interference
is “necessary in a democratic society”, following the Court’s highly devel-
oped principles.
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Gayane Demirchyan1

The Right to freedom of speech and
the mass media as an institutional
guarantee of its realization

There is no democracy without freedom of speech.
This truth is as indisputable as the insistence that
freedom is acquired only due to persistent and con-
- sistent struggle. Freedom of speech, opinion, infor-
mation is ranked among relatively new achievements of civilization. The
French intellectual Walter said: “People don’t have any freedom without
freedom of expressing their thoughts™”. Freedom of speech was initiated by
the English Bill of Rights in 1869. Later it found its reflection in the first
change of the USA 1787 Constitution and gradually at the beginning of the
20™ century the majority of the European countries guaranteed that freedom
in their constitutional acts.

The right to the freedom of speech is fixed in almost all the internation-
al papers concerning the fundamental human rights: in the Universal Decla-
ration of Human Rights (1948), in the International Covenant on Civil and
Political Rights in 1966, in the Convention for the Protection of Human
Rights and Fundamental Freedoms (European Convention on Human
Rights) in 1950, in CIS Convention on Human Rights and Fundamental
Freedoms in1995 and so on.

The Republic of Armenia, having proclaimed itself as a legal and dem-
ocratic state, has fixed the right to the freedom of speech and thought as one
of the fundamental human rights in the 27 Article of the Constitution.

Freedom of speech belongs to everybody, be it a physical or a juridical
person. Moreover, that freedom is not confined to frontiers of the state. It is
guaranteed irrespective of the frontiers of that state.

The Republic of Armenia, having become a member of the European
Council in 2011, has joined to the Convention for the Protection of Human
Rights and Fundamental Freedoms /European Convention on Human Rights/
1950, according to 10th article: “Everyone has the right to freedom of ex-
pression. This right shall include freedom to hold opinions and to receive
and impart information an ideas without interference by public authority and
regardless of frontiers.

! Student of the law faculty, Yerevan State University, Republic of Armenia
% Voltaire. Selected Works, 1938, page 327.
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It should be mentioned that European Convention applies the concept
“freedom of expression” which is indisputably a broader concept than “the
freedom of speech”. The freedom of speech is the constituent part of the
freedom of expression. One can express one’s beliefs, feelings and opinion
in different ways — through art (cinema, music, painting, and other crea-
tions), through gestures, silence, as well as through speech. That’s why in
the international right the notion “freedom of speech” gradually gives up its
place to the concept “freedom of expression”, for the later is more embracing
and includes the freedom of all the types of expression. According to the
case law of the European Court the 10 article of the Convention is imple-
mented not only on the information and ideas expressed with the help of
written or oral speech, but also on the pictures, films and other works of art,
as well as on all the means of launching and electronic systems.

Freedom of expression, including freedom of information, is fundamen-
tally important not only as a mere right, but also as a source for the realiza-
tion of all the other rights. The importance of freedom of expression in a
democratic society has repeatedly been emphasized by international courts.
The European Court of Human Rights has established such a thesis in this
conception, which is now the basis for all the functions concerning freedom
of expression: “Freedom of expression constitutes one of the essential foun-
dations of a democratic society, one of the basic conditions for its progress
and for the development of every man™'. Later this clause was asserted both
by UN commission of Human Rights and by the Inter-American Court of
Human Rights. According to it “Freedom of expression is a cornerstone
upon which the very existence of a democratic society rests. It is obligatory
for the formation of the public opinion... We can say that in fact a society
cannot be free, if it is not well informed™.

According to the 10™ Article of the Convention one’s freedom of ex-
pression includes the following 3 elements:

a) Freedom of having one’s own opinion;

b) Freedom of getting information and ideas;

¢) Freedom of spreading information and ideas.

Article 19 of the UN International Covenant on Civil and Political
Rights emphasizes freedom of searching of information and ideas as well:
“Everyone shall have the right to freedom of expression; this right shall in-
clude freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art,
or through any other media of his choice”.

So, in the sense of the essence and matter of freedom of speech the RA
legislation, particularly the RA Constitution, is in harmony with not only Eu-

" ECHR: Nielsen and Johnson v. Norway (Application no. 23118/93), 25.11.1999, § 43.
2 Advisory Opinion OC-5/85 of 13 November 1985, Series A, No. 5, ¢ 70.
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ropean Convention but also with the other international legal deeds. Moreo-
ver, in the sense of freedom of information, it is more favorable and closer to
the definition of Article 19 of the International Covenant on Civil and Politi-
cal Rights. Part 2 of article 27 of the RA Constitution views the right to free-
dom of information as a constituent part of the right to freedom of speech. It
follows from the constitutional matter of that right that One can freely seek
(search for), receive and impart information and ideas, through any kind of
media (in print, exhibition, meeting, mass meeting and so on), regardless of
the state frontiers.

Speaking of freedom of speech we cannot avoid touching upon freedom
of the press, for the later is one of the guarantees of the institutional realiza-
tion of freedom of speech. Part 3 of Article 27 of the RA Constitution rati-
fies freedom of mass media and other means of mass information.

The European Court of Human Rights has declared that freedom of the
press deserves special attention, in order to be able to “implement its role of
society’s keeper and supply information and ideas about socially significant
questions”1 .

Almost all the European countries constitutionally secure freedom of
receiving and imparting information and in such countries as Sweden and
Netherlands a positive obligation is put upon the government — to contribute
to the freedom of the press.

The significance of free and independent mass media as one of the fun-
damentals of democracy is accepted all over Europe. For the mass media to
serve correctly their purpose, they should be free, independent and not be
subject censorship. Only that press, which is not to depend on government
and not subject to censorship, is considered to be independent. For example,
Article 25 of the Constitution of Belgium decidedly asserts, that “The Press
is free. Censorship is absolutely inadmissible”. Article 5 of Basic Law for
the Federal Republic of Germany likewise guarantees that “there will be no
censorship”. The RF Constitution also contains a ban on censorship.

Article 4 of the Law of the RA 2003 “On mass media” defines a num-
ber of guarantees ensuring the right to freedom of speech, among which is
the ban on censorship. The ban on censorship is also asserted in article 4 of
the Law of the RA “On Television and Radio Broadcasting”. Though, the ra-
tification of the mentioned thesis is a positive and progressive step, we con-
sider, however, that censorship should be prohibited not only in the case of
mass media, but also in any case of manifestation of freedom of speech. For
example, works of art, university lectures should not be subject to censor-
ship. Therefore, the ban on censorship should be established not by the law

' ECHR: The Sunday Times v. The United Kingdom (Application no. 13166/87), 26.04.1979, (Series
A No 30) ¢ 65, Lingens v. Austria (Application no. 9815/82), 08.07.1986, Series A No 130, ¢ 42.
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“On mass media”, but by a legal act having a higher juridical power and
more general sphere of management, for example by Constitution.

Article 4 of the Law of the RA “On mass media” also defines that “a
journalist, conducting his or her legitimate professional activities, shall be
protected by the RA legislation as a person performing a social duty”. That
protection has found its manifestation, for example, in Article 149 and 164
of the RA Criminal Code. The former establishes that during free implemen-
tation of the election or referendum right of the citizen that hindering the ac-
tivities of a representative of mass media is a criminally punishable deed,
and the latter prohibits to hinder a journalist’s from his or her legitimate pro-
fessional activities.

Despite the listed guarantees, perhaps the most effective guarantee
fixed in the law is that except TV programs “the other mass media products
are produced and disseminated without prior or current state registration, li-
censing, declaration or notice to any state body” (Article 4). In spite of the
fixing such guarantees, the same law breaks one of those guarantees. Thus,
in Article 13 of the law it is mentioned about conducting the administrative
registry of media products, which is implemented by the RA Ministry of Jus-
tice in accordance with the 2 copies of media products sent to Ministry ac-
cording to the data issued on them. In fact this is nothing more, than a farm
of notification to a state body about implementing mass media'.

One of the important constituents of journalist’s freedom is the right of
the journalist to reveal the source of information. The European Court has
decidedly emphasized the principle that “protection of journalistic sources is
one of the basic conditions for press freedom”. The Court has mentioned that
without protection of journalistic sources “the vital public-watchdog role of
the press may be undermined and the ability of the press to provide accurate
and reliable information may be adversely affected. Journalists® right of
not revealing the source should not be confined otherwise than according to
the second point of Article 10 of the Convention.

The legal protection given to journalists for not revealing their sources
is quite thorough in Spain and France, but it doesn’t mean that the court can-
not make journalists reveal the source of information. In Spain the protection
of sources is certified by a constitutional thesis, but the interpretation of the
matter and volume that constitutional article is left to the Court’s discretion
(Article 20). In the French Criminal Code, for example, it is stated: “Each
journalist, speaking as a witness concerning the collected information during
his/her journalistic activities, has the right not to reveal his/her sources” (Ar-

' K. Andreasyan, Reflection facilities of the Furopean Conventionon Human Rights

and Fundamental Freedoms in the legislation concerning the right of freedom of expression, Ques-
tions of jurisprudence, N 1-2, Yerevan, 2004, page 24-25.
2 Goodwin v. United Kingdom, (Application no. 17488/90), 27.03.1996, ¢39, 40, 45.
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ticle 109, paragraph 2). At the same time, in paragraph 2 of article 563 of the
same law it is stated: “The territory of the press or a teletexting (telecast)
company can be searched only by a judge or a public prosecutor who should
try to do their best for the research not to endanger the free implementation
of a journalist’s profession”.

Other countries, suggesting legal standards protecting journalistic
sources, are Austria, Finland, Norway, Lithuania, Poland, Portugal, Spain,
Switzerland and Sweden.

Article 5 “On mass media” of the law of the RA guarantees the right of
not disclosing sources of information by the implementer of media activity
or journalist. The same article also makes a provision that the limits of ac-
ceptable criticism are accordingly wider as regards a politician as such than
as regards a private individual. And he must consequently display a greater
degree of tolerance (Part 2, Article 5). In other words, the journalist can
refuse to give evidence and disclose his/her source of information in the
course of criminal proceeding, if “the necessity of societal interest in law en-
forcements” doesn’t overweigh “the public interest in protecting the sources
of information” and if an alternative means of protecting that interest is
found, for example, the possibility of disclosing the source in another way.
The assertion of media implementer and protection of his/her covert source
is very positive, however unreal, for that thesis contradicts to Part 2 of Ar-
ticle 86 of the RA Criminal Procedure Code, in which the exhaustive list of
those people is given, who cannot be invited as a witness and be questioned.
The implementer of mass media is not mentioned in that list in any way, and
if the legislator has for an object the assertion the mentioned guarantees of
freedom of speech, it should be done by making changes in the correspond-
ing article of the RA Criminal Procedure Code.

On March 17 in 2010 the RA National Assembly by the second reading
and completely passed a bill “On making additions in the RA Criminal Pro-
cedure Code”, in which Part 2 of Article 16 of the RA Crime Proc. Code was
filled up with a new point. Its aim was to abolish discrepancy between the
criminal procedure code and the RA law “ON mass media”. Particularly, in
Point 3 of Part 2 of Article 16 of the RA Crime Proc. Code it is stated that if
by the resolution of the court the implementer of media activities or journal-
ist is obliged to disclose the source of information, at the petition of the im-
plementer of media activities or journalist, the court proceedings can be held
in camera. Though this change is a positive step the Criminal Procedure
Code doesn’t tell in detail in which cases the journalist can be obliged to dis-
close the source of information, i.e. in which cases the implementer of media
activities or journalist can get free from the duty of giving evidence. In this
part, perhaps, continues to exist the discrepancy between the RA Criminal
Procedure Code and the Law “On mass media”.
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Speaking of freedom of speech and the press should emphasize once
again that a right is never limited and that the international documents regu-
lating those relations also consider some restrictions on freedom of speech to
be reasonable.

Both Article 19 of the International Covenant on Civil and Political
Rights and Article 10 of the European Convention and the RA Constitution
provide exhaustive incidents of restricting the right to freedom of expression
and certain criteria. For the present instance those criteria and their lucidity
are considered an extremely important guarantee of protection of right. Ar-
ticle 10 of the European Convention provides that any restriction should be:

a) Protection by law;

b) Pursuing a legitimate aim provided by Part 2 of Article 10 of the
Convention;

¢) Reasonably required in a democratic society.

Article 43 of the RA Constitution also considers important of the legali-
ty of those restrictions and pursues almost the same goals.

It is perhaps important to present in short the contents of each restric-
tion in the sense of the precise definition of the restrictions on freedom of
expression. Thus, “prescribed by law”, according to the European Court,
means that laws prescribing restrictions should firstly be adequately accessi-
ble and secondly sufficiently precise for the citizen to be able foreknow the
possible consequences of the given action as far as it is possible in the given
circumstances'.

The next criterion is the legitimate aim of restrictions. Any restriction
on freedom of expression should be means for the protection of the values
that are exhaustively mentioned in Part 2 of Article 10 of the Convention.
Those values are: national security, territorial integrity, or public safety, pre-
vention disorder or crime, protection of morals and health, reputation or
rights of others, preventing the disclosure of information received in confi-
dence, authority and impartiality of the judiciary. In this sense Article 43 of
the RA Constitution almost doesn’t  differ from the definition of Article 10
of the Convention. The only difference between the 2 articles is that in the
Constitution the aim of “the authority and impartiality of the judiciary” is
absent.

The last criterion fixed in the European Convention, is the necessity in
a democratic society. According to the European Court “necessity” can not
be unequivocally interpreted and in order to understand it one should take in-
to consideration several factors, among which are the nature of restrictions,
the extend of intervention by the state, the nature of the expressed informa-
tion or opinion, as well as the public or political context of the affair.

' The Sunday Times v. The United Kingdom (Application no. 13166/87), 26.04.1979, (Series A No
30).
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In order to protect national security or territorial integrity or to prevent
the disclosure of information received in confidence, the European Court has
adopted the principle that states have an extremely wide scope of discretion.
The European Court gives the states the right to define a special duty and re-
sponsibility for civil servants for the protection of state secret'.

The RA Constitution defines responsibility of proclaiming a state secret
only for the person, who had a right to get acquainted with a state secret and
to whom it was confided or has become known in consequence of his/her
service. For others, among them journalists, responsibility is defined only in
the case when that publication has features of high treason.

In connection for the prevention of disorder or crime, pub appeals di-
rected against taking possession of state authority or making changes in the
RA constitutional order (system) under constraint against propagation of
war, appeals of actions that are criminally punishable or prohibited by the
law in force. The criticism of the executive power can not be interpreted as
an incitement of disorder”.

In the sense protection of public health or morals the European Court
has defined certain rules aimed at the protection of children’s interests, espe-
cially in connection with films and videotapes®.

In this sense, particularly, it is prohibited in Armenia to spread porno-
graphy by means of TV programs, and TV programs of erotic nature and
horror films, as well as programs which can have a bad influence on the
mental and physical development, on moral upbringing of the teenagers,
with the exception of digital TV programs, can be broadcasted from 24:00 to
6:00 (Article 22 of the RA law “On television and radio”).

As for as the protection of others’ rights and reputation is concerned, it
should be mentioned that first of all states define for that purpose rules pro-
hibiting stander and insult, which is quite acceptable from the standpoint of
the European Court. However, considering slander and insult as criminally
punishable actions, and, the more so, applying imprisonment as a punish-
ment means in those cases contradicts the right to freedom of speech. Free-
dom of expression cannot exist in case of the presence of fear of imprison-
ment. The head of the legal program of “Article 19” international organiza-
tion Toby Mendel states: “A country cannot be considered democratic, if
people are imprisoned because of slander and insult. If I insult you, if I ex-
press a dirty opinion about you, it is a strictly personal question between you
and me. You can get compensation from me. But there is no public interest
exposed to danger here™.

! Hadjianastassiou v. Greece (Application no. 12945/87), 16.12.1992, (Series A No 252).

% Piermont v. France (Application no. 15773/89), 23.04.1995, (Series A No314).

3 Goby v. Austria (Application no. 15153/89), 19.12.1994, (Series A No 302), Handyside v UK (Ap-
plication no. 5493/72), 07.12.1996, (Series A No 24)

* Toby Mendel, the head of the legal program of “Article 19”. http://www.unesco.kz/publications.
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On May 18 in 2010 the RA National Assembly passed the bills “On
making changes and additions in the RA civil code” and “On making
changes and additions in the RA criminal code”. Slander and insult were de-
criminalized with those changes, and it was defined by the RA Civil Code
that a person’s honor, dignity, business reputation are subject to protection
from publicly expressed insult and slander by another person (Article 19). In
case of an insult a person can in form demand for a public apologize: if the
insult is placed in the information imparted by an implementer of media ac-
tivity, then by means of that media to pronounce the judgment of the court
fully or partially and (or) to pay a compensation of up to a thousand fold of
the minimum wage defined (Article 1087.1).

In case of slander a person can demand in legal form that if the slander
has been placed I the information imparted by an implementer of media ac-
tivity, then by means of that media publicly refute the actual facts considered
as slander and (or) to announce his/her answer concerning those facts (the
form of the refutation and the answer is confirmed by the court following the
RA law “On mass media”) and (or) to pay a compensation of up to 2 thou-
sand fold of the minimum wage defined.

Besides the above stated means of protection a person has the right to
demand in legal form a compensation for property loss caused by insult or
slander from the person who has insulted or slandered him/her (Article
1087.1 of the RA Civil Code).

The extent of the compensation of the harm should not be so high as to
threaten the existence of the media connection with the protection of free-
dom of the press. A negative judicial practice of compensation of material
harm has been formed in Armenia. In 1999 as a result of upholding the claim
of “Mika Armenia” “Oragir” newspaper was simply closed.

After the legislative changes the number of suits against the insult and
slander of media increased.

In almost all the court suits, in which all the plaintiffs were state offi-
cials, demand the maximum of compensation.

The first verdict with the article about insult and slander was issued at
the beginning of 2011. The court decided that “Haykakan jamanak” daily
newspaper has to pay each deputy a compensation of 2mln 44000 drams for
damaging their honor and business reputation'.

According to Article 1087.1 of the RA Civil Code the court should take
into consideration the peculiarities of that specific case, including the proper-
ty state of the offender or slanderer, while defining the extent of the compen-
sation.

! http://media.am/lawsuits-against-media
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In fact, Article 1087.1 of the RA Civil Code has recently become a le-
gal, and the same time, a political and economic instrument of pressure, es-
pecially against undesirable media.

The UN special commissioner of the branch of freedom of speech and
freedom of expression and the OSCE representative of the branch of free-
dom of media have fixed in 2000 “The joint statement about the internation-
al mechanisms aimed at the assistance freedom of speech”, that the fine
should not be too much in order to have bad effect on freedom of speech and
freedom of expression, as well as on freedom of seeking, receiving and im-
parting information and ideas.

Besides the problems related to the legislative wording there are also
problems connected with the practical application of the law. Particularly,
judges don’t always apply this legislation in accordance with international
standards, taking into consideration precedent decisions pronounced by the
European Court of Human Rights.

According to the European Court of Human Rights Article 10 of the
Convention is applicable not only to "information" or "ideas" that are favor-
ably received or regarded as inoffensive or as a matter of indifference but al-
so to those that offend shock or disturb the State or any section of the com-
munity'.

The European Court considers admissible also the possibility of a
greater degree of criticism of politician and government. The Court states,
the limits of acceptable criticism are accordingly wider as regards a politi-
cian as such than as regards a private individual. Politicians must conse-
quently display a greater degree of tolerance with respect to the criticism of
the press®. And limits of acceptable criticism as regards the government are
wider than as regards a politician. It is conditioned by the fact that in a dem-
ocratic system the actions and omissions of the government should be in the
object of attention of the press and society”.

The European Court draws a careful distinction between facts and val-
ue-judgments. The existence of facts can be demonstrated where as the truth
of value- judgment is not susceptible to proof, as they belong to the sphere
of beliefs and preferences. It means that value-judgments are put under a
greaten degree of protection of Article 10 of the Convention.

Whether the RA Courts keep these theses or not, is not so unequivocal.
Besides we should mention that the offended person should always have an
opportunity to choose the ways of protecting his or her honor and dignity,
especially before taking the case to the court; very few private individuals
have the financial security pull newspapers to the court. It would be much

' De Haes and Gijsels v. Belgium, Judgment of 24 February 1997.
? Lingens v. Austria (Application no. 9815/82), 08.07.1986, Series A No 130.
3 Castels v. Spain, Judgment of 23 April 1992.
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more ethics, press councils, in editorial offices. The reinforcement of these
mechanisms will give an opportunity to an ordinary citizen to protect his
right without legal interference.

Part 2 of Article 10 of the European Convention considers the restric-
tions on the authority and impartiality of justice distinctly. The Court states
in particular, that in order maintain the public confidence towards judicial
system it is necessary to protect the judges and the courts against “unjust,
untrue and parrying” assaults. The RA Civil Code provides a special protec-
tion for the court, judge, public prosecutor and inspector, on the one hand
prohibiting irreverent treatment with respect to the court, which has been
manifested by offending the judge on the occasion of implementation of
official competence on the other hand providing punishment for slandering
the judge, public prosecutor, inspector, person making investigation or com-
pulsory executor o judicial act on the occasion of the case under their com-
petence.

The restrictions on freedom of speech with the purpose of protecting
justice are also aimed at the protection of secrecy of inquiry or preliminary
investigation. But in this case too the prohibition of exposing announce-
ments should not be absolute for the European Court states, that the person
having announced the information that is an investigatory secret for the
second time, is not subject liability as that information, having been an-
nounced once, cease being secret and consequently can not deserve special
protection’'.

Article 10 of the European Convention provides another legitimate re-
striction as well, to be more exact, interference in the process of certification
of TV companies by the state. In particular, in part 1 of Article 10 it is stated
that the article doesn’t prevent the states from defining certification of radio
broadcasting, television and cinematographic enterprises.

The European Commission of Human Rights in its resolution of Octo-
ber 1986 has stated that states don’t have an absolute freedom of valuation in
connection with the system of certification. The refused by the state to give a
license should not be ungrounded and discriminatory, otherwise it will con-
tradict the principals of the Convention and the rights fixed in it. The system
of certification should meet the requirements of pluralism, tolerance and li-
beralism forming the core of a democratic society.

According to Recommendation 23 (2000) of the Comity of Ministries
the clauses of procedure of giving patent for broadcasting should be definite
dear-cut and should be implemented in an obvious, transparent and impartial
way. In particular, it is stated their, that the members of such a body should
be appointed in a democratic and transparent way; they can not receive and
assignment or an order by any body or a person.

' Weber v. Switzerland (Application no. 11034/84), 22.05.1990.
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Article 83.2 of the Constitution RA provides: “To ensure the goals of
freedom, independence and plurality of the broadcasting media, an indepen-
dent regulatory body shall be established by the law, half of whose members
shall be elected by the National Assembly for a six-year term while the other
half shall be appointed by the President of the Republic for a six-year term”.

According to the RA law “On television and radio” the National Com-
mission of television and radio (NCTR) is an independent body the aim of
which is to ensure the freedom, independence and plurality of the broadcast-
ing media, certification in an order established by the law as well as the con-
trol over the activates of TV and radio companies (Article 35). Taking into
consideration the present personnel of the RA National Assembly and the
political traditions formed in Armenia, the RA President and the parliamen-
tary majority represent the same coalition which allows the authorities to
form the body regulating at their discretion which costs doubt on the inde-
pendence of the body mentioned.

Therefore if not constitutional, then corresponding legislative changes,
this will aim at forming such a commission which will reflect the political-
social variety and will provide participation of representatives of non-
governmental organizations and professional co operations in NCTR.

In June 2010 the NA made changes and additions in the RA law “On
television and radio” which was criticized by a number of local and interna-
tional organizations. The head of department of Human Rights Watch in Eu-
rope and Central Asia Holly Carter has particularly stated that the first and
foremost anxiety is that with these changes the number of TV channels in
Armenia will be reduced from 22 to 18 and it is specially the new television
companies that may suffer, for, according to the bill, during the patent com-
petition the preference will be given to the already operating companies or to
the ones having at least 3 years of broadcasting experience .

And indeed, by passing the bill number of TV channels broadcasted I
the capital was reduced from 22 to 18 strafing from 2011. “Al+”, “GALA”
(Gyumri) and “ALM” TV companies did not get broadcasting licenses.

It should be mentioned that the European Court of Human Rights with
is resolution on June 17 2008, recognized the fact of not giving a license to
“A1+” TV company as a volition of the protection of human rights and fun-
damental freedoms, as well as of the right of freely imparting information
and ideas provided by Article 10 of the European Convention. With this
connection it was claimed to create favorable conditions for the TV Compa-
ny to be broadcasted again’. It should be noted that this resolution has not
implemented till now.

' Committee to Protect Freedom of Speech in 2010. Annual Report. http://www.khosq.am/
% http://www.khosq.am/
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To sum up we can conclude that the legal initiatives and legislative
changes implemented in the sphere of freedom of speech and the press had
both positive and negative tendencies. Thus, if by decriminalization of
slander and offence (insult) the legislator cooperated with the civil society by
accepting the main offers, the collaboration about the bill on making changes
and additions in the law “On television and radio” did not prove to be effec-
tive.

The authorities didn’t make any concessions to the fundamental ques-
tions. It testifies that the operating authority does not want to make the
sphere of broadcast free, moreover it seeks to keep it under its total control.
A striking illustration of this was that “A1+” TV Company did not get a li-
cense in the competition of licensing the broadcasters in broadcasting by
means of the net of numerical broadcasting in the RA territory.

According to the data provided by the international organization Free-
dom House Armenia as compared with the regional and CIS countries, is
ranked among countries having a partly free press after Georgia, Moldova
and Ukraine. And according to the 2011 report on the freedom of the press in
the v&llorld, Armenia continues to be among the countries not having free
press .

! http://www.freedomhouse.org/
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FREEDOM HOUSE: FREEDOM OF THE PRESS 2011

Rank Country Rating Status
1 | == Finland 10 Free
2 ate Norway 11 Free
=== Sweden 11 Free
4 e Belgium 12 Free
H— Iceland 12 Free
17 | E=ysa 17 Free
112 Turkey 54 Partly Free
118 + Georgia 55 Partly Free
121 | - Ukraine 56 Partly Free
146 _ Armenia 65 Not Free
171 | HEM Azerbaijan 79 Not Free
173 B Russia 81 Not Free
188 = Iran 91 Not Free

So summing up the statement above and our own investigations, we can
say that the precedent resolutions of the European Court made recently re-
veal the real significance of Article 10 of the European Convention — a guar-
antee protecting freedom of expression and information, particularly in the
sense of freedom of journalism and the contents of the media.

It is obvious, that Article 10 of the European Convention is the founda-
tion stone of journalistic freedom, media varieties and democracy in Europe.
Throughout the history of Europe the public speech and freedom of the press
have never enjoyed protection of such a high level before, as they do now.
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The Republic of Armenia certifying the charter of the European Coun-
cil in December 2000 committed itself to follow the terms of the latter, to
take into consideration the recommendations of the Committee of Ministers
and parliamentary congress and to create the necessary prerequisites for their
implementation.

We can only hope the freedom of expression will become an effective
guarantee of real democracy and protection of human rights in Armenia as
well.
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Hilal Yazici!

Providing Legitimacy to the Constitutional
Court

Introduction

In today’s’ world, where the importance of the se-
paration of powers principal have considerably
grown, it is necessary to mention how passed verdicts of the Constitutional
Court (CC) influence’ on constitutional system along with its conferred
rights and decisions made by it; moreover, taking CCs characteristics into
account it carries mission to provide legitimacy that is of greater importance
politically and legally.

Especially, after the World War II, when constitutional courts, founded
in Western Europe, acquired the right to judicial review through courts, con-
stitutional courts have started to institutionalize as the result of their active
involvement’ in politics and law. Constitutional courts directly review le-
galities of legislative acts that are enacted by the parliament. Even if Consti-
tutional courts, named as judicial bodies, do not comply with the principles
of separation of powers and democracy, taking Human Rights and State of
Law principles into consideration, they are legal ground-based institutions®
in terms of their subsistence and functions. Right to judicial review of the
court is of many other challenges that the Turkish parliamentary system fac-
es; in other words, courts exceed their conferred rights to judicial review and
dominate themselves from other institutions.

Institutionalization of the state of law principle in accordance with the
protection of human rights and freedoms in plural democracies might also be
ensured in terms of Constitutional Court’s legitimacy, obligations and rights,
passed judgments. Otherwise, as within understanding of plural democracies,
absolute supremacy and abidingness of the Constitutional Court will domi-
nate over will of the people due to the reason of having important works.

I. Constitutional Court and reasons of its existence

! Master student in law, Karadeniz Technical University, Turkey.

2 Atar, Yavuz; “restructuring of the constitutional court”, constitutional court magazine, c.: 25, y.:
2008, p. 115.

3 Ozbudun, Ergun; turkish constitutional law, vol.8, yetkin yayinlari, Ankara, 2005, p.372.

* Hakyemez, Yusuf Sevki; judicial activizm of the constitutional court in axis of law and politics and
understandings of human rights, yetkin yaymlari, Ankara, 2009, p.5.
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Constitutional Court', that is an important result of the development of State
of law, with the aim of constitutional compatibility, can be identified as a
judicial body of a state, that has right review any judicial act (or procedure)
or all sub-constitutional acts of constitutional acts in many different ways
and observe if they are in conformity with constitution; and also, seek to
evade inconformity and irrelevance of those acts.”

Constitutional Court, as the mechanism that ensures constitutional
compliance represented basis of Hans Kelsens’ ideas along with the forma-
tion of legal systems based on the hierarchy of norms. Kelsens’ ‘basic norm’
was meant to ensure compatibility of acts (procedures) with constitution,
while others in a parliament with executives were concerned with the main-
tenance of contradictory stance against and the state of law principle and ma-
joritarian democracy °.

The real reason of the establishment of constitutional court is state of
law and the idea of protection of human rights and freedom. According the
idea, court did not use legal regulations in the case of Merberry vs. Medison,
despite the fact that constitution did not grant this right to the federal Su-
preme Court of the United State of America; it was considered as unconstitu-
tional and it was the first steps in that view®. Considering ruthless expe-
riences from the World War II, necessity of human rights protection was put
forward in Europe and it facilitated establishment of the constitutional court.
Simultaneously, in some states like in the United States of America, courts’
authority to review the law adopted by the parliament was considered to be
as the placement of the court above the will of people, thus they choose the
political control rather than the court control’. For that reason, constitutional
court could not enlarge the area of control until the middle period of 20"
century.® Constitutional Court was criticized in terms of democratic legiti-
macy. The first point was that, courts were not politically popular, because
they were not elected; democracy will bring transparency and decidability.

' Ozbudun, a.g.e., p.367.

2 Erdogan, Mustafa; constitutional democracy, vold8, siyasal kitabevi, Ankara, 2010, p.84.

3 Gozler, Kemal; general rules of constitutional law, ekin kitabevi, Bursa 2010, p.423.

4 Kaboglu, Ibrahim; constitutional jurisdiction, imge kitabevi, Ankara, 1997, p.9.

5 Nowadays there are two ways of checking the constitutionality of the law, political control by the
legislative and executive organs, and legal control by the judicial organs (by all courts in the United
States of America or specially created courts in Europe. Political control of conformability of laws
with the constitution is undertaken during the period when law proposal is delivered to the parlia-
ment, until entering into force. For example in Sweden in some occasions Chairman of the parlia-
ment is authorized do not put them in process, if he considers them unconstitutional. President’s
right to veto is also political control. Gonenc, Levent; Reviewing Constitutionaliti of Statues and
Constitutional Jurisdiction, Tepav Anayasa Caligma Metinleri 2, 2010, p.3-6.

¢ Ozbudun, a.g.e., p.367.
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The second point was related to invalidate of laws adopted by the parliamen-
tary majority, because of its unconstitutionality. It would be considered as
the clear abrogation of the principle of majority governance, which is the
main principle of democracy. '

Constitutional Jurisdiction can be criticized in terms of separation of
powers principal, in view of the fact that evaluation of parliaments’, as polit-
ical body’s’ works and invalidation of their decisions in case of necessity by
the judicial body is to be noted. The rights of Constitutional Courts to estab-
lish regulations contributed to the creation of fear from judges towards gov-
ernment authorities®. In contrast, constitution, containing political and legal
text and obtaining explanatory significance (that means understanding of the
law with explanations leading to a conclusion), will be implementer of legal
control and thus, will dominate the will of parliament. In this regard, it could
be said contrary to criticism, that the will of the majority will not be infinite,
therefore, if it is composed by appointed personnel (meaning judges) and in
case if rights to judicial review are exercised it will not contradict with the
principles of democracy. One of the main important issues in today’s consti-
tutional law is the submission of reports by the appointed members of consti-
tutional court democratically. Hence, besides legal-political guarantees, in-
ternalization of democracy is necessary within Turkey in terms of institutive
and personal understanding, in order to avoid exceeding constitutional rights
by the judges and placing themselves on the top of politics.

I1. Attempts of Constitutional Courts to obtain Legitimacy

It is definitely inaccurate and incorrect to consider right to judicial review of
courts as apolitical and unnecessary act in contrast to legislative and execu-
tive; and even if legal or judicial act from different factors and dynamics
seem non-influential reality; since, outside of political and social reality, it
may not be found in any laws that exist in the world. Law is political in the
context of establishing order and rendering a service for socio-political
changes3. On the other hand, even if the positions of judges in the system
are not being considered influential from other political figures, it is imposs-

! Erdogan, Anayasal Demokrasi, p. 85.
2 Erdogan, Constitutional Democracy, s. 90.
3 Erdogan, Mustafa; “About the illegitimacy of Constitutional Court”, Star Magazine Agik Goriis,
http://www.stargazete.com/acikgorus/anayasa-yargisinin-gayri-mesrulugu-uzerine-89590.htm,
03.03.2008, (Access: 05.06.2011). Gozler, Kemal; “A problem of the Legitimacy of Constitutional
Court”, Ankara Universitesi Magazine of Political Scienced, volg 61, no 3, July-September 2006,
p.7-8.(131-166)
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ible to not accept the power of influence from the relationships of political
forces and solidity of peoples’ understanding'.

Due to all these controversies, it was ultimately necessary to limit the
powers of monarch or king; and to swiftly develop state of law principal and
constitutionalism, create written and strong constitutions, to defend state of
law and democracy that are considered as sole legitimate forces, secure ac-
tions that hold political power; and moreover, to protect Human Rights and
Freedoms. In this circumstance, expediency of constitutional court along
with important functions is acknowledgeable. Thus, in order to minimize ab-
ovementioned risk, it is essential to employ constitutional court with duties
and rights.

Constitutional jurisdiction and correspondingly Constitutional Court,
after the World War II have started implementation of their important func-
tion to protect Human Rights and Freedoms. After the war, countries inten-
sively started to establish constitutional courts due to the fact that in this the
period of time human rights were brutally violated; and the parliament,
which was sole Jpower of majoritarian understanding, played vital role into
these violations.

At one point, in reality constitutional courts, as active fighters against
political institutions, meant to be associated not with the mechanism that
would encounter their forces against politics, rather it would be perceived as
judicial reviewer of its legitimacy and implementer of constitutional supre-
macy. For that reason, institutional existence of CCs was to be guaranteed
under the constitutions.’ Furthermore, casuistic method of constitution
whether it seemed negatively, duties and rights of the courts and boundaries
were to be precisely elucidated. Otherwise, to some extent it would be easier
and possible to exercise duties-rights and boundaries of courts excessively.
Under the examples of Comparative Law, one can observe enlargement pos-
sibilities and cases of boundaries through jurisprudence of courts, in case of
uncertainty of the boundaries of constitutional courts rights-duties. In 1971,
French Constitutional Council, through jurisprudence has attained function
of the protection of basic rights and liberties, then, relevant regulations were

! Dursun, Suat;About the Principles and Rules of Impartiality and independence of Judge,Yaklasim
Yayincilik, Ankara 2007, p. 21.

? Hakyemiz, Yusuf Sevki; “Two problems concerning traditional-functions of constitutional courts
of today’s work”Constitutional Jurisdiction Magazine, C.: 24, Y.: 2007, p. 527.(525-568)

3 French Constitution, http://www.servat.unibe.ch/icl/fr00000 .html, Constitutional Council, m. 56-
63.( access: 03.08.2011). German Constitution, http://www.servat.unibe.ch/icl/gm00000_.html,
German Federal Constitutional Court, m. 93, 94. (access: 05.08.2011). Spanish Constitution,
http://www.servat.unibe.ch/icl/sp00000_.html, Spanish Constitutional Court, m.159-165.(Access:
06.08.2011).italan Constitution, http://www.servat.unibe.ch/icl/it00000 .html, Italan Constitutional
Court, m. 134-137.( Access: 06.08.2011).
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implemented. Moreover, in 1930 similar debates were held in the United
States of America'.

One of the examples of the expansion of rights through jurisprudence in
the Turkish constitutional jurisdiction system was decision made on stay of
execution in constitutional court, 1993.” After this decision, in the doctrine
‘to constitutional body’, there have been started debates on practicing or not
practicing these rights that are not conferred by the constitution. Exercising
these rights toward the ‘stay of execution’ of constitutional court definitely
contradicts with constitution and especially with legislative acts that bring
harm to basic rights and liberties. Endowing and acting with similar rights
by all constitutional institutions is to be case depended on high probability.
Therefore, constitutional court should settle within constitutional boundaries.
In contrast, constitutional court, as important player in law enactment
process, should not create new enforcement. In democratic systems, this
function is under the possession of parliament. For instance, under the 1993
courts’ decision on the rule of statutory decree enactment, its bonding with
important, necessary, required, short-termed and relevant conditions that are
not mentioned in the constitution; reviewing decrees of banned martial law
in the constitution, and constitutional incompatibility contributed to starting
new enforcement. According to article 153/2 of 1982 constitution passed
regulation that introduced solution on this issue was useless.’

III. Providing legitimacy during the formation of Constitutional Courts

Activity and character of constitutional control helped to place constitutional
courts to significant place in the system. According to this, providing legiti-
macy during the formation of Constitutional Courts is important. Today’s
democracies armed with important rights and duties find a necessity for all
institutions to possess a form of transparency and decidability. The only way
for this is to form democratic procedures and foundations in frames of these
institutions.

a) Member topic

The most important factor in the assurance of democratic legitimacy of Con-
stitutional Courts is the topic of the members. For example; French Consti-

' Hakayemiz, a.g.e., p.34.
2E.: 1993/33, K.: 1993/40-1, R.G.: 23.10.1993-21737.
3 1982 Constitution a.153/2.
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tution Council members which related to the choice of occupational group
besides nonexistence of a special regulation in law, while appointing atten-
tion is paid to the professionalism of minimum one of the members in public
law. Among the members one can find law implementers (those chosen from
council and court of account), diplomats, and professors unaware of law,
person with mediator working experience, and former member journalist of
the federation of international human rights protection'. The same ways are
the constitutional court members of Spain: judges with 15 years of expe-
rience, prosecutors, lecturers, public employees and lawyers®. In Italy: law
specialist lecturers, lawyers and judges (those chosen from state council and
court of account)’. In Turkey according to 1961 constitution the majority of
Constitutional Courts is formed by the judges who are members of the Su-
preme Court and the members chosen by the parliament. According to 1982
constitution together with the Supreme Court member judges were appointed
lecturers, high post officials, and lawyers. According to 2011 Constitutional
changes members’ profile is following: 7 member judges of Supreme Court,
3 lecturers (2 law specialists), rated first judge, and 4 member prosecutors,
Constitutional Court reporters, private lawyers, and results from the election
of members of Court of Account.

Composition (topic) of constitutional court members should include
more diverse interest groups to facilitate development of objective position
in passed verdict; for instance, law implementers (lawyer, judge) and law
specialists (law professors).

b) Right to selection of members

It is to a certain extent important to explore an issue on the selection process
of members and by which instance they should be elected within the forma-
tion of constitutional courts. Three ways of selection methods can be used:
direct appointment, selection (choosing) and mixed method.* Among the
other methods, mixed method can be considered more adequate and positive.
Furthermore, in terms of the democratic legitimacy assurance, conferred
rights of parliament hold great importance. Notably, critics on right to par-
liamentary members’ selection towards “deviation from politics” might be

' Ulgen ,Altung, a.g.m., p. 55-56.

? Daragenlievik, Vesile Sonay/ERMAN, Baris; “Spanish Constitutional Court”, judicial indepen-
dence in the framowork of 2010 constitutional changes, p. 67(67-70).

? Daragenlievik, Vesile Sonay; “italan Constitutional Court judicial independence in the framowork
0f 2010 constitutional changes, p. 71(71-72).

*Preliminary Report on the Composition of Constitutional Courts,
http://www.venice.coe.int/site/dynamics/N_Opinion_ef.asp?L=E&OID=8, p.5, (access: 08.08.2011).
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overcome by conducting election through qualified majority rule. Also, it
will be possible to present various political and legal demands in court due
to necessity of different ideas conformity in parliament, which in turn facili-
tates the development of pluralism.' Looking at the French examples in
Comparative Law, it is noticeable that using political mechanism during se-
lection is absolutely active.? Once in three years, one third of court renovates
and the right to their selection is in the hands of president, chairman of par-
liament and president of senate. According to changes made in 2008 presi-
dential right to selection was limited for the parliaments’ benefits.. While
observing German examples, one can see that both, the federal parliament
and federal council have the right to select court members; and president has
the right to appoint them. Rights of President are limited maximum.® In
Spain, right to CCs members’ selection is shared between the Congress, Se-
nate, Government and the High Board of Jurisdiction. Appointment rights
are rests in the hands of King, although this right is symbolic. > In Italy, right
to appoint is shared between the president, parliament, Supreme Court, and
the state council.® In Georgia — president (3 members), parliament
(3members , by 3/5 qualified majority) supreme court (3members)’. In
Azerbaijan members are appointed by political authorities as well ®

Mixed method of members’ selection of constitutional court in Turkey
has been implemented under the 1961 constitution. According to the 1961
constitution, top 15 members of CCs were appointed by the Supreme Court
(4), state council (3), court of accounts (1), Parliament (3), republican senate
(2), president (2). President would elect one among the three other candi-
dates through the board of military court of appeals with absolute majority
rule and secret voting system. Under the 1982 constitution, Turkey adopted
appointment method and members’ appointment was implemented by the
president. President would take into account those candidates who were
pointed out by the Supreme Court authorities (Supreme Court: 2, 2 alterna-
tive members) state council: 2 chief ones, 1 alternative member; military
court of appeals: 1chief member; military high administrative court: 1chief

'Preliminary Report on the Composition of Constitutional Courts,
http://www.venice.coe.int/site/dynamics/N_Opinion_ef.asp?L=E&OID=38, p.5, (access:08.08.2011).
2 Erdogan, Constitutional Democracy, p.105.

3 Ulgen/Altung, a.g.m., p.54.

4 Kanadolgu, Korkut; “German Federal Constitutional Court”, court independence in the framowork
0f 2010 constitutional chnages, p.60.(59-65)

* Daragenlievik/Erman, a.g.m., p. 67.
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’Georgian Constitutional Court,

http://www.constcourt.ge/index.php?Sec_id=52&lang_id=ENG, (access: 18.08.2011).

8 Http://www.anayasa.gen.tr/azerbaycan-aleskerli.htm, (access: 22.08.2011).
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member; court of accounts: 1 chief member). According to original system,
in addition, president personally would select one chief member, three chief
members and one substitute of highly ranked officials and lawyers who were
referenced by the board of higher education. Under 1982 constitution, one
can foresee necessity to form more transparent, representative and liable
presidential institution in the context of parliamentary system.

Within the context of 2010 constitutional amendments, implications
were made to return to mixed method of CCs members’ selection. Addition-
ally, number of members was increased till 17 and alternative candidature
was abolished. 14 members out of 17 were selected by the president; three
members by the Supreme Court; two members by the state council;
Imembers by the court of military appeals and three 3 members by the high
education board. In contrast with original amendments, president was
granted with right to select by his initiative not only four members from
highly ranked officials and lawyers, but also from “first class quality prose-
cutors and judges” and reporters among CCs reporters with at least of five
years of work experience. These changes in 1982 could be taken into critics
since presidents’ influence on the selection process is still maintained.! As a
result of 2007 constitutional amendments, it could be alleged that election of
president directly by the people can activate democratic representation in the
CCs composition, however we should know that these constitutional changes
in contrast with old one turn president into more political figure and during
the selection process of CCs members he might be put under political crit-
ics.? On the other hand, with the 2010 constitutional amendments, selection
of members by the court of accounts (two members); president of bars asso-
ciation (1 member) might be considered positive developments of democrat-
ic legitimacy of parliament. Granted rights to parliament are positive but not
sufficient,

In terms of seizing critics on the presidential right to appoint, it is to a
great extent necessary to allocate conferred rights of president and parlia-
ment for the benefits of parliament in order to provide democratic represen-
tatition. If consent will be ensured in case of elections held in parliament
through qualified majority rule it is possible to form choice of neutrality. In
this subject matter, comparing election of CCs members in parliaments of
other countries, we clearly see the necessity of qualified majority rule sys-
tem.” It could more depend on expectations from selected methods while
determining selection paths of CCs members. Determination method of CCs

! Erdogan, Constitutional Democracy, p. 106.
2 Ulgen/Altung, a.g.m., p. 54.
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members: first, it must ensure independence of constitutional court; second-
ly, provide CCs with chance to appoint members according to their own typ-
ical characteristics; thirdly, determining method which will facilitate demo-
cratic legitimacy of constitutional court.'

¢) Members characteristics

Political-legal position of the constitutional courts in the system produced a
necessity to discuss applicable characteristic for the candidates” membership.
While observing Comparative law, we identify that almost in every country,
except France, attention is paid on education in law and long-term work ex-
perience of members (judge, lawyer, prosecutor, and lecturer)’. If we take
accountabilities of CCs into account in terms of protection of human rights
and freedoms, we may observe that all these facilitate rising quality and in-
fluence of CCs. In addition, separation of CCs from other courts brings per-
sonal interest in political and social area more intimately. Due to these cha-
racteristics, in the examples of comparative law, CCs are given an opportuni-
ty to members’ selection from different professions and discipline. “In Tur-
key, during the period of 1961 and 1982 constitutions, majority of CCs
members should have been educated in law and have obtained long-term
work experience. According to the 2010 amendments following changes
were introduced: minimum age of 45 years; ranked as professor or assistant
professor; minimum 20 years of work experience for lawyers; high educa-
tion for top executive and 20 years of work experience in public service; and
for the CCs reporters minimum 5 years of work experience. Considering the
fact that CCs on behalf of the High Court have the right to execute criminal
trial, right to compose itself with the members educated in law and judges is
appropriate.

d) Number and tenure of members

According to the world standards on the numbers of CCs: 16 in Germany, 15
in Italy and Hungary, 13 in Portugal and Poland, 12 in Spain, 11 in Austria,
9 in France, Azerbaijan and Georgia, 19 in Russia.” Plurality of CCs mem-
bers along with the representatives of large masses and interest groups, with
the aim of achieving consent in obtained decisions produces results to ac-

" Géneng, a.g.e., p. 19.

% Erdogan, Constitutional Democracy, p. 105.

* Goneng, a.g.e., p. 22.

* Goneng, control of laws complaince with constitution da constitutional jurisdiction p. 20.
* Erdogan, Constitutional Democracy, p. 104-105.
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quire more neutral and objective decisions. Moreover, it would be possible
to divide court into many branches and to conduct trial effectively, corres-
pondingly to obtain court penalty promptly. Reviewing tenure of members
we see clearly that there is 12 years in Germany, 9 in Italy, 9 in Spain and
France (1/3 of the members change in three years), and 10 in Georgia. In
Austria and Belgium, members continue their duties until the age specified
in the constitution.'

Tenure of CCs members and their selection or non-selection issue car-
ries important characteristics in terms of judicial independence, effective-
ness, productivity and stability. At first, it is important to cooperate with dif-
ferent majorities of parliament in order to maintain judicial neutrality. This
would facilitate deepening and specialization of members’ experience.” On
one hand, long-term membership can be the reason of secession of society
from needs and requirements; and on the other hand, opportunity to re-elect
members again can be the reason for the establishment of close relationships
with election officials.

In Turkey, under the 1982 constitution, similar to 1961 constitution
membership duration in constitutional court was foreseen until the retirement
on a pension in other words until the age of 65. According to 2010 amend-
ments along with the world standards and results on re-election process,
candidate can be elected only for once and for 12 years term. According to
1961 constitution, in terms of members’ quantity, adopted principle of 15
chief and 5 substitute members was changed into 11 chief and 4 substitute
members under the 1982 constitution. Additionally, principle of 17 members
and for 12 years term was adopted in accordance with the 2010 amendments.
In contrast with former constitutions, principle of substitute membership was
abolished.

A) Assurance of legitimacy in regard to duties of constitutional

courts

Constitutional courts, in the context of politics and law, have acquired
status of very important institution in the world and Turkey; and correspon-
dingly, have been the reason for debates in terms of legitimacy. The basic
reasons for such importance of CCs are their duties: assurance of constitu-
tional supremacy, eradication of incompatibilities of related rights to the pro-
tection of basic human rights and liberties, reviewing election and referen-

' Goneng, Yasalarm Anayasaya Uygunlugunun Denetimi ve Anayasa Yargisi, s. 23.,

KANADOGLU, O. Korkut; Anayasa Mahkemesi, Beta Yayinlari, Istanbul, 2004. s. 70.
? Kanadoglu, a.g.m., p.61.
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dum procedures, and important obligations in terms of democracy and so
forth'.

IV. Judicial Review

Essentially, judicial review is meant to be the power of the court to examine
legislative acts and invalidate them if they are contrary to constitutional
principles.” During the fulfillment of this function by CC, it guides itself
with appropriate constitution and norms and interprets them. If the condition
expressing the will of Parliament will stay in the boundaries of judicial re-
view it can be recognized as legitimate.

Inevitable political result arisen from this type of review is not nega-
tive.? Additionally, unchanged constitutions often can meet the demands
through penalties obtained by the constitutional courts. Simultaneously, this
is the function of constitutional amendments implementation.* In this case,
constitutional courts are obliged to self-restraint judicially without exceed-
ing the legal boundaries and should beware of the position of judicial activ-
ism that would be supportive to the enforcement of unset political will.” This
can be justified on the examples of France®, Gerrnany7 and Russia® which
utilizes judicial activism towards the expansion of rights and liberties..

Various forms of judicial activism were observed during the period of
1961 and 1982 constitutions in Turkey. Turkish Constitutional Court had
based this judicial activism on several unchanged articles of constitution’. In
In this case, we should draw our attention on CCs right to verify the consti-
tutional amendments acquired through jurisprudence. Despite the fact that
there were no regulations in the 1970 constitution of German constitutional
courts, Turkey in the same years managed to make decisions by using ab-
ovementioned rights'’. Along with the later changes in Turkish constitution-
al system, laws concerning the constitutional amendments were restricted
with the judicial review system and irrelevance with distinct forms of condi-

' Erdogan, Constitutional Democracy, p. 107-108.

3 Hakyemez, a.g.e., p. 56.

* Erdogan, Constitutional Democracy, p. 107.

’ Hakyemez, a.g.e., p. 35. Erdogan, Constitutional Democracy, p.107.

8 Ulgen/Altung, a.g.m., p. 54.

7 Can, Osman; “power to change constituion and problem of control”, Ankara Universitesi Magazine
of Political Science Faculty, Prof. Dr. Yavuz Sabuncu’ya Armagan,C.: 62, S.: 3, July-September
2007, p.116.(101-139)

8 Zorkin, Valery; “ in constitutiona court of Russian Federation ”, Constitutional Court Magazine,
C.:26, Y1l: 2009, p. 284.

? Hakyemez, a.g.e., 5.42-43.

' Can, a.g.m., p. 114-116.
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tions, according to this, had no touch to fundamental judicial review. Al-
though, despite of this regulation Turkish constitutional court had imple-
mented fundamental verification according to the unchanged articles and at-
taching to the basic principals of the initial part, which seemed to be the
evaluation of form." In some of the European countries, right to judicial re-
view through the constitution by the judicial bodies is constitutionally
banned.” Thus, it is impossible to speak about fundamental review of con-
stitutional amendments. Since, there are no hierarchical relationships be-
tween the articles of constitution.” There is no constitutional norm providinﬁg
ing judicial review of constitutional amendments in European practice.".
According to the all countries legal-political choice, necessity of judicial re-
view is overcome through different ways although regulation of the form of
inadmissibility in origins through active position can be overcome with the
assistance of constitutional courts.

a) Registration and Regulation of Constitutional Complaint

Within the development of the mechanisms of the supranational law, the
protection of rights and freedoms of the individual had begun to appear on
supranational level. This condition of states, with the reason of existing judi-
cial system, have become known to public opinion as the loss of their rights
and have become reason for the loss of belief in legitimacy especially from
these people towards own judicial/state system. In some countries the in-
fringement of the rights of the citizens, though constitutional jurisdiction
have been taken on the national level after the WWII. Due to the infringe-
ment, on the basis of the executive, legislative and judicial acts, of basic hu-
man rights and freedoms the most productive ways of human rights protec-
tion is the right to individual communication’. Even if the European and
American paths differ from each other, individual communication is one of
the most acknowledgeable legal institutions®. Venice commission in its ob-
servations pays attention on the importance of the institution of constitution-
al complaint. Commission will be pleased to provide operating costs for the

'E. 1973/19, K. 1975/87; E. 1975/167, K. 1976/19; E. 1976/38, K. 1976/46; E.1976/43, K. 1977/46;
1977/82, K. 1977/117. Can, a.g.m., p. 119., E. 2008/16, K. 2008/116, KT: 05.06.2008, E. 2010/49,
K. 2010/87,KT: 07.07.2010.(anayasa.gov.tr).

2 http://www.servat.unibe.ch/icl/nl00000_.html, (access: 15.08.2011).

* OZBUDUN, a.g.m., p. 259.

4 Can, a.gm., p.111.

* Kiling, Bahadir; “individual Communication Institution in Comparative Constitutional Jurisdiction
and Practicability from the point of View of Turkey”, Magazine of Constitutional Jurisdiction, C.:
25, Y1l: 2008, p. 23.(19-59)

¢ Kiling, a.g.m., p. 23.
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establishment of such institution and it is said that right to individual com-
mulnication will facilitate protection of fundamental human rights affective-
ly.

What rights should be included in individual communication in order to
protect fundamental human rights and freedoms? Which ones should be:
constitutional rights or rights under the international human right law (when
that country is its member itself) or full standards of human rights in the
process of consent or consented? Adoption of the last one would be ideal,
moreover there are different practices regarding this issue. For instance: in
the constitution of Austria and Russia whole rights and freedoms can be the
concern for individual communication; ; the same time, in Spain and Mex-
ico only fundamental rights and freedoms can be an issue of individual
communication; in Germany basic rights and liberties and rights to justice
can be the major theme of individual communication, however, it is not
same with the socio-economic rights.” In Azerbaijan, individual communica-
tion holds wide sphere in politics.” Turkey enacted individual communica-
tion along with 2010 amendments and limited under the European Conven-
tion on Human Rights. Furthermore, right to individual communication is
conferred only to individuals and legal persons of private law (only for the
violation of the rights of legal person)®. Extending the scope of this sphere
will provide this institution with more functional appearance.

b) Assurance of constitutional courts legitimacy from the other side of
liabilities

Here, right to judicial review of political parties is important. Due to the ex-
istence of classical form of rights in Germany, they grant constitutional court
with the right to make decision on politics and politicians; since as the re-
viewer of political parties, in some cases, as restrictive of their work, and
even more as abolisher of constitutional court, it makes determinations on
who will be employed with certain political works. ® Political parties, one of

'CDL1AD(2004)043 Opinion on the Proposal to Amend the Constitution of the Republic of Moldo-
va

http://www.venice.coe.int/docs/2004/CDL-AD(2004)043-¢.asp (access: 16.08.2011).
? Kaplan, brahim: “formation of constitutional court and legal view regarding the project on me-

thods of trial and my report on these views”Turkish Law Isntitution,
http://www.turkhukukkurumu.org.tr/Siteyazi/201102031K.pdf, (access: 17.08.2011) p. 12., KILINC,
a.g.m., p. 24.

3 Constitution, a. 130/5.

4No: 6216 law on the formation of constitutional court and methods of trial,a 46/2.
*Kiling, a.g.m., p. 29. ZORKIN, a.g.m., p.286.

¢ Goneng, judicial review and Constitutional Jurisdiction, p. 16-17.

55

the most important elements of democracy, at the same time in accordance
with probability of anti-democratic works of parties, have acquired extensive
practical appearance due to the necessity to review works in line with the
understanding of combatant democracy.

Moreover, we should not forget to mention that the conduction of con-
trol on political parties implies control of intellectual freedom. According to
this, open regulation of prohibitions on parties in constitutions and laws and
checking specific data in judicial proceedings of constitutional court should
be taken into consideration. Under the commission reports, revocation sanc-
tion for political parties is defined as ‘the initiator for the use of force or dur-
ing the use of force’ necessity for the sanction as the last means of use.' Fur-
thermore, placing parliament as the part of mechanism of active controller
by the political parties would facilitate endowment of positive effects for
democracy. For instance: beginning of judicial process according to the deci-
sions enacted by qualified majority system in parliament.

In Turkey the main characteristics of protesting decisions that are made
by the political parties and constitutional court are the protection from “dan-
gers” resulted in accordance with constitutional definition towards the estab-
lished system. Decisions on the closure of judicial party should contain the
aim of the protection of state unity and laicism®. On the basis of 25 party’s
closure by the constitutional court, those necessary secrets were brought to
discussion that was alike to the “unity of state and laicism. Although, spe-
cific abovementioned means were used by the constitutional court in order to
seal the parties”.

¢) Assurance of legitimacy of the decision

Generally, decisions of the constitutional court as of supreme courts’ deci-
sions are not checked; it contains all individuals and institutes; and imposes
obligations to all (article 153 of the constitution). The basis of decisions can
be assessed as the measures of CCs legitimacy. Alibis, in accordance with
political and ideological approaches, can satisfy sense of justice. A very im-
portant problem regarding Turkish constitutional court is the possibility to
make ineffective decisions through thoughtless actions.

' Bekir Berat Ozipek/Levent Korkut/Murat Yilmaz/Vahap Coskun/Yusuf Sevki Hakyemez/Yusuf
Tekin, Strategic Notion Enstitute Raport, Ankara, May 2011, p. 37.

2 Atar, a.g.m., p. 110.

3 E.22007/1, K.: 2009/4, Official Gazette: 31.12.2009-27449.
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Conclusion

Which one: Supremacy of parliament or constitution? It is necessary and im-
portant for both constitutional jurisdiction (basis of which is constitutional
supremacy and is founded on the principle of law) and democracy (basis of
which is majority) instead of sacrificing along with the inevitability of their
confrontation to emerge on beneficial landscape. Activation of CCs in de-
termining and founding norms during the process of judicial review articu-
lates the condition encompassing legal and political consequences. Compre-
hension of State of law, formation of CCs in the context of human rights
protection; roles of the members of democratic representative institutions,
renewal of members after certain period of time; profile of pluralist members
depended on legal and balanced political dimension, enactment of formu-
lated decisions by authority with qualified members of law education, these
all can be considered as the rising point of assurance of democratic legitima-
cy.

According to the world standards, it is essential to fond democratic le-
gitimacy of courts in order to provide members with legitimate quality, posi-
tions and actions; and assurance of legitimate decisions. In case, court enacts
law as reference during the perception of protection of human rights and
constitutional supremacy; active position will not be taken and the problem
of legitimacy will be solved.
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Keti Toshkhua’

Distribution of Authority according
to the Georgian-European Constitu-
tional Model

Introduction

“In order to ensure that no one can abuse
authority,

it is necessary to have such orvder of things,

in which power curbs power”./C.L. Montesquie

In a democratic and legal state it is very important whether to have the dis-
tribution of authority among the branches of government and the mechanism
of their balance. The principle of authority distribution is the underlying
constitutional principle of every democratic state, which is expressed
through the process of establishing the mechanism of authority implementa-
tion. The doctrine about power distribution was developed by John Locke
and Charles Montesquieu. According to John Locke, the theory of authority
distribution is the doctrine about the co-subordination of powers in a state.
According to Montesquieu, state distribution means not only the division in-
to legislative, executive and judicial authorities, but division of power, inter-
deterrence and the unity of the government. Thus, the main purpose of the
modern principle of government distribution is to avoid the possibility of ex-
cessive power concentration in the hands of one person or one body and the
creation of balanced relationship between the three branches of authority.
During the main discussion of the thesis we will see what kind of authority
distribution system there is according to the Georgian constitutional model.
If we look at the history and the past of Georgia, we will see the way
constitutional system has gone through in Georgia. 1921 constitution of
Georgia considered parliamentary republic as the form of state governance.
During this period there was no presidential position and the country’s cen-
tral figure was represented by the head of the government. The historical
process and its consequences showed, that the model of parliamentary repub-

"'Student of the Caucasus Law School, Caucasus University, Georgia.

58



lic, in that historical time period, did not provide the stability of the internal
political process, and hence, adequate response to external threats was not
provided. Therefore, it can be said that this model did not work in Georgia.
This circumstance can also be explained by the fact, that the political culture,
especially the level of party life was very low.

In the history of independent Georgia, the new epoch of constitutional-
ism and constitutional arrangement started in 1995, by the adoption of the
constitution. This constitution established purely presidential governance,
thus, president was the head of state and at the same time, the head of execu-
tive government. This system could not appropriately provide the main es-
sence of power distribution principle. An important drawback of this system
was that the rules of control and balance were not appropriately established,
by means of which different branches would have the possibility to control
each other. Particularly, the above-mentioned constitutional system did not
consider the mechanism of parliament dissolution by the president, and the
parliament had no levers towards the president, and was not entitled to dis-
miss him. The first substantial changes in the 1995 constitution were carried
out in 2004, according to which the constitutional philosophy leant towards
semi-presidential governance.

As we have seen, the Georgian constitutional system was substantially
changing with time, and the state governance form varied at different time
periods, which accounted for the unsteadiness and instability of state consti-
tutional system.

Therefore, currently in Georgia it became necessary to carry out a con-
stitutional reform and establish a more effective model of governance. With
this purpose, in 2009 by the presidential decree, Georgian State Constitu-
tional Committee was created, whose main mission was to develop a consti-
tutional draft law on “making amendments and supplements to the Georgian
constitution”.

The committee, with the guidance of the committee chairman, Avtandil
Demetrashvili, and the committee secretary, Tengiz Sharmanashvili, devel-
oped the basic draft and presented it for discussion to the public, which was
finally approved on July 19, 2010. The constitutional draft law developed
by the constitutional committee was the result of a long and complicated
work process. It must also be noted, that the committee took into considera-
tion the notes and views of the Venice Committee and the international ex-
perts, before the draft took its final form. It will enter into force from the
moment of taking the oath by the president, elected as a result of next presi-
dential election in October 2013.

The ongoing constitutional reform and the development of the new
constitutional draft law immediately caused controversy of views. Some crit-
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icized it, whereas some called it “European constitution”. Especially the ob-
ject of critic became the new status of president, parliament and government
and their authorities in relation to the issue of power distribution, around
which many evaluations are being made; hence it has become the most ac-
tual issue for the current period.

The new Georgian constitution establishes the model of joint gover-
nance, which is full of the characteristics typical for a parliamentary repub-
lic. Presidential powers are significantly reduced, he no longer participates in
the formation of the executive government and this totally becomes the par-
liament’s prerogative. However, it must be noted, that despite the reduction
of presidential competence, it is not “diminished”. In particular, head of state
maintains significant powers in foreign (external) and military fields. Execu-
tive government is established as an independent branch of the state, and the
government is given the status of the highest body of the executive govern-
ment. This will help to distance the government from the president in terms
of carrying out executive functions. In this regard, it is important to intro-
duce the countersignature institution in the Georgian constitutional system,
which corresponds to the European standards, and will ensure the establish-
ment of independent and responsible government.

The bibliographical and comparative-legal methods of research used
during the preparation of the thesis. The most interesting and problematic is-
sues of the new edition of the constitution are reviewed by means of study-
ing different models of governance and the comparative analysis of the
constitutions of foreign countries.

I. President President’s legal status and powers

President’s legal status defines his role and place, presents its legal nature in
the state bodies system. Almost in all the countries having the state gover-
nance form, president is the head of state, who performs the duties granted to
him by the constitution. He is the supreme commander of the armed forces
in presidential (USA), as well as in parliamentary (Germany, Italy) and joint
governance models (Lithuania, France, Portugal). Despite the above-
mentioned similarities, president’s legal status mostly differs in different go-
vernance models. For example, a presidential republic is characterized by a
powerful president’s institution, who, besides being the head of state and the
supreme commander of armed forces, is also the head of executive govern-
ment and the leader of the state system. The USA serves as a good example
of this, where the president is the head of the government, who directly man-
ages the executive party. In parliamentary republics, the entire executive au-
thority belongs to the government and the central place in the government
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bodies system is occupied by the head of state: the chancellor or the prime-
minister and not the president. The examples are represented by classic types
of parliamentary republics: Germany and Italy. According to the constitution
of Germany, executive government is performed by federal government,
which is led by the chancellor.' In Italy, the republic’s government is autho-
rized to implement executive governance — the Council of Ministers, led by
its chairman.”

In the republics with joint semi-presidential governance the presi-
dent leads the Council of Ministers and is also in charge of the main preroga-
tives of executive government. However, unlike the purely presidential
American model, the joint model does not transfer the full executive power
to the president.

As regards Georgia, the current constitution, which shares the French,
that is, semi-presidential governance model, grants the president important
prerogatives of executive government? In particular, article 68, paragraph 2
of the Georgian constitution states, that “president of Georgia leads and car-
ries out the internal and external policy of the state. He ensures the unity and
integrity of the country, the work of the state bodies in accordance with the
constitution.” Whereas the new constitution divides the executive govern-
ment between the president and the prime-minister, although it defines, that
the head of executive government is the prime-minister. According to article
69, paragraph 2 of the constitution, the president of Georgia is the head of
state, the guarantor of the unity of the country and national independence.
The above-mentioned note is not a novelty for other European constitutions,
for example, this compact is the part of the constitutions of Hungary and
Romania.

Therefore, according to the constitutional amendments, the legal status
of the Georgian president is reduced, and he remains only the head of state,
supreme commander of armed forces and the highest representative of Geor-
gia in the relations with other countries. So, the president is no longer the
leader of executive government, like other European models, where presi-
dent is only the head of state. For example, in Hungary, Czech Republic,
Germany and Italy, as well as other classic parliamentary republics, the pres-
ident of the republic is only the head of state and is not granted with execu-
tive authority.

It must be noted, that as a result of the reduction of presidential compe-
tence in the issue of government formation, particularly, the presented
amendments, and the president of the republic no longer participates in staff-

' The Constitutions of Foreign Countries, v. III p. 60, ed. Vasil Gonashvili, 2008
% The Constitutions of Foreign Countries v. V. p. 318, ed. Vasil Gonashvili, 2008
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ing of the government, but its formation is carried out by means of parlia-
ment. In my view, this amendment should be evaluated positively, as this
will contribute to a sort of distancing of the president from the executive
government. As we see, in this regard, the constitutional committee has con-
sidered the element characteristic of a parliamentary republic, since, in all
classic parliamentary republics, the government formation takes place by
parliamentary means. Germany serves as an obvious example. I also consid-
er it reasonable to cancel the right of the president, which concerns the can-
cellation of the acts of the government and executive government institu-
tions, if they do not correspond to the constitution of Georgia, international
treaties and agreements, laws and normative acts of the president.

In terms of the presidential powers in the foreign relations, it is worth-
while to note, that president remains the highest representative of the coun-
try. However, he is limited in performing this function by the government
approval. In particular, the president can carry out negotiations with other
countries and make international treaties and agreements only with the ap-
proval of the government. Whereas the current constitution does not limit the
performance of these authorities of the president, by the approval of the gov-
ernment. This amendment deserved harsh criticism by the Venice Commit-
tee and other international experts, in particular, one of the experts, Sergio
Bartolle thinks, that the president must not have the right to carry out negoti-
ations with foreign countries, since this is the government’s competence, and
if the government is not granted this authority, a conflict will arise between
the president and the government.' I consider this perspective of the Venice
Committee experts as reasonable, since the president does not perform the
internal and external policy and this authority is completely transferred to the
government. Therefore, it is incomprehensible, why the president has the
right to carry out negotiations with other countries and sign international
treaties and agreements. Besides, he is limited in performing this authority
from the government by countersignature, which can cause conflict between
the two branches of the government. According to the new constitution, in
fact, the foreign policy of the country is carried out by the president together
with the government, although there is no clear entry regarding this. This is
confirmed by another presidential authority in the external field, in particu-
lar, the president carries out the appointment and dismissal of ambassadors
of Georgia and other diplomatic representatives, with government recom-
mendation. Whereas the current constitution considers the implementation of
this presidential authority by means of parliament approval. The presented

! Summary of the Berlin Conference on the Constitutional Reform in Georgia. Prof. Dr. Wolfgang
Babek, 20 August, 2010;
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constitutional amendments gives the president the right of accreditation of
ambassadors and representatives of other countries and international organi-
zations and other diplomatic representatives, by means of the agreement with
the government. It must be noted, that these amendments correspond to other
European models, for example, according to the constitution of Romania, the
president, with the recommendation of the government, gives the accredita-
tion to Romania’s diplomatic representatives. This rule also applies to Por-
tugal, where the president, with the government’s recommendation, appoints
ambassadors and special representatives, carries out the accreditation of dip-
lomatic representatives.'

As regards the president’s authorities in the legislative field, it must be
noted, that as a result of constitutional reform, president is no longer entitled
to legislative initiative, to which, according to the current constitution, he is
entitled only in special cases. The president has this competence in a number
of countries, for example, Hungary, Lithuania, France, etc. However, the
constitutions of some countries do not grant the president the right to per-
form the legislative initiative, for example, Portugal, Germany, Romania, It-
aly, and USA.

Presidential authority in the legislative field is also represented by the
special session convocation. According to the current constitution, the presi-
dent, with the demand of parliament chairman, no less than the fourth of the
MPs, or by his own initiative, convenes a special session during the period
between the sessions, and a special meeting in the process of ongoing ses-
sions. Whereas according to the constitutional draft law, president no longer
is entitled to the performance of this authority by his own initiative, but, ac-
cording to the presented amendments, the government participates in the im-
plementation of this legislative authority, which is expressed in the fact, that
the president, with the government’s recommendation, can convene a special
session. I think, this amendment is reasonable, since the new form of state
governance considers the reduction of presidential powers and increase in
the government competence.

President’s legislative powers are not exhausted here. It must be noted,
that according to the constitution, president of Georgia retains the right of
promulgation of laws and the right to use the Veto, which is granted to him
by article 68 of the current constitution. In particular, the bill adopted by the
parliament will be submitted to the president of Georgia within 7 days, who
will sign it and publish it within 10 days, or returns it to the parliament with
motivated notes (remarks). If the president returns the bill, the parliament
votes on the president’s remarks. For the adoption of the remarks, the same

' The Constitutions of Foreign Countries, v. V. p. 605, ed. Vasil Gonashvili, 2008
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number of votes is necessary as is in this way determined for the bill accord-
ing to the article 66 of the constitution.

If the remarks are adopted, the final edition of the bill is transferred to
the president, who within the term of 7 days signs it and publishes it." Whe-
reas, in case the parliament does not accept the president’s remarks, the pri-
mary edition of the bill is voted on. According to the current constitution, the
bill will be considered as adopted, if is it supported by no less that 3/5 of the
list of parliament members, whereas the new constitutional bill cancels the
current demand about the adoption of a law with the majority of 3/5 mem-
bers of parliament, and instead, determines more than a half of the list.

President has the right to use Veto in other countries as well. For exam-
ple, the constitution of Hungary considers the so called suspensive Veto”,
which entitles the president to return the law with remarks to the parliament,
but if the parliament adopts the law again as a result of repeated voting, the
president is obliged to carry out its promulgation. In Italy there is so called
“presidential Veto”, although it is rather weak and to overcome it, it is
enough not only to overcome it by parliament with comparatively high ma-
jority, but even its repeated adoption by the same majority, that adopted the
Vetoed law. President is entitled to Veto in the USA, although the constitu-
tion sets certain limitations, particularly, constitutional law cannot be vetoed.
The president of the USA is entitled to use the so called “ pocket Veto”,
which implies, that the president is able to neither refuse nor approve the
law, that is, “put it in the pocket’, and postpone the issue of approval until
the next convocation of the congress.

It must be noted, that the reduction of the president’s legislative author-
ities also concerned the competence to call referendum. Particularly, accord-
ing to the current constitution, president of Georgia is entitled to call refe-
rendum at his own discretion, whereas the constitutional draft law is abolish-
ing the right of the president to perform this authority at his own discretion,
and considers the government of Georgia among the bodies (subjects) ad-
dressing the president with the demand to hold referendum. This note is a
part of the constitution of Italy as well, according to which, the president
cannot call referendum at his own discretion. Like the current constitution of
Georgia, the supreme laws of Lithuania, Portugal and France give the presi-
dent the right to the initiative to hold referendum.

The president’s right to dismiss the parliament is also interesting, which
is also a part of the legislative field. This competence is retained to the presi-
dent of the republic by the new constitution, according to which, if the par-

' The constitutional law of Georgia on making amendments and supplements to the constitution of
Georgia v. 68, Georgia’s Legislative Herald 2010, November 5;
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liament fails to declare its confidence to the government staff, pursuant to
the rule determined by article 80 of the constitutional law, the president will
dismiss the parliament within 3 days and will appoint special elections. It
must be noted, that the experts of Venice Committee criticized this presented
amendment, stating that the involvement of the president in the procedure of
declaring no confidence to the government by the parliament, by means of
parliament dismissal by him, is unjustifiable, because this aims at streng-
thening the role of the president'. However, I do not agree with this view of
the experts, and consider it reasonable to grant the president with this com-
petence, since this is not a novelty for the constitutions of other European
countries. Even in classic parliamentary republics, where the president is
weak and has limited authorities, he has the competence of parliament dis-
missal. For example, Germany’s “Essential law” considers the possibility of
dismissal of the lower chamber of the parliament — Bundestag, by the presi-
dent. These are the cases, when the candidature of the federal chancellor pre-
sented by the president is not likely to receive the necessary number of
votes, even after repeated voting in Bundestag, unless the appeal of the fed-
eral chancellor about declaration of trust to him/her, does not get the support
of the majority of the members of Bundestag.2 In Italy, which is a classical
parliamentary republic, the president is entitled to dismiss both or one of the
chambers of the parliament, after hearing the chairmen of the chambers.
However, the constitution does not determine in which cases the president
has the right to carry out this competence.

In accordance with the presented constitutional changes, the president
retains the broad authority in the field of military activities. He remains the
supreme commander of Georgian military forces, appoints the members of
national Security Council. This competence belongs to the president in the
USA, Italy, Romania, Hungary and Portugal. However, according to the
amendments, president can appoint and dismiss the head of general head-
quarters of armed forces and other commanders, in agreement with the gov-
ernment, unlike the current constitution, which entitles the president to per-
form this competence independently. The proposed amendment is justified,
since it contributes to restricting the president’s authority by involving the
government in this procedure. This note exists in the constitution of Portugal
as well, where the president is the chairman of the supreme council of na-
tional defense, but he can appoint and dismiss the head of the general head-

! Summary of the Berlin Conference on the Constitutional Reform in Georgia. Prof. Dr. Wolfgang
Babek, 20 August, 2010;
% The Constitutions of Foreign Countries v. III p. 59 ed. Vasil Gonashvili, 2008
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quarters of armed forces and his deputy only with the proposal of the gov-
ernment.

Among other military authorities of the president it is worthwhile to
mention the announcement of martial law and state of emergency, which is
retained in the new constitution. It must be noted that in Italy the president
declares the martial law with the approval of chambers, while in the USA,
where the president is the commander of fleet and militia, the right to an-
nounce war is given not to him, but to the Congress."

International experts do not share and criticize the authority of the
Georgian president to declare state of emergency and martial law, and think
that the above-mentioned had to be agreed with the government. However,
this would weaken the president’s military authority, as he, in fact, would no
longer be entitled to implement military activities independently.

This derives from his status as well, since he is the supreme commander
of Georgian military forces, it is totally justified to give him the right to in-
dependently implement the authority of declaring martial law and state of
emergency. Besides, this is not a novelty for other European constitutions.
For example, in Romania the president of the republic independently, with-
out agreeing with the government, declares states of siege and emergency
throughout the country or in a part of it.”

Thus, as we have seen, the state governance model proposed by the
constitution aims at strengthening the executive government and decreasing
the president’s authority, although this does not happen at the expense of
weakening each-other. Even though the government authority increases,
president still maintains important functions, especially, in terms of foreign
relations, armed forces and state of emergency. Thus, unlike the classic par-
liamentary republic, where president’s institute is very weak and practically,
it can be said that it is dysfunctional, (e.g. Germany, Italy, Czech Republic,
Hungary) as a result of the constitutional changes president remains power-
ful, although his authorities significantly decrease.

II. Government The role and functions of the government in the bodies
system

The structure of executive government depends on the state governance form
and the territorial organization. Therefore, for every state it is characterized
with a number of peculiarities.

' The Constitutions of Foreign Countries, v. I p. 31 ed. Vasil Gonashvili,, 2008
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In a parliamentary republic the government is a collegial body. In the
system of executive government the head of state has weak positions, whe-
reas the government has a special, privileged place. For example, in Germa-
ny executive government is implemented by the federal government, which
consists of chancellor and ministers.' The central figure in the government is
not the president, but the chancellor. In Hungary, where the government is a
collegial body, the executive government is led by the prime-minister, whe-
reas in Italy the implementation of executive government is the task of the
council of ministers and it is the chairman of the council of ministers that has
the main role in the government. Another characteristic of parliamentary re-
publics is that the government is politically responsible not in front of the
head of state, but the parliament. Due to the above-said, it can be concluded,
that in parliamentary republics the government has the main role in the im-
plementation of executive governance.

In presidential republics the government is not a collegial body, and the
head of the executive government is the president. The government is re-
sponsible not in front of the parliament, but the head of state. Consequently,
a country with this type of governance is characterized by a powerful presi-
dent, having broad authorities in the implementation of executive govern-
ment. For example, the USA, which is the classic type of a presidential re-
public, the government is not a collegial body, and its head is the president,
who directly manages the executive apparatus®.

According to the current constitution of Georgia, the government is in
charge of implementing the executive government, the country’s internal
and external policy. It is responsible in front of the president and the parlia-
ment of Georgia. While according to the constitutional bill, which will enter
into force in 2013,the government is recognized as the highest body of ex-
ecutive government, which carries out the country’s internal and external
policy. These amendments strengthen the role of the government (prime-
minister) in Georgia’s state bodies system, whereas the president’s authori-
ties in the implementation of the executive government decreases, in particu-
lar, he no longer has the competence to lead and implement the country’s in-
ternal and external policies.

This is also indicated by the fact, that the government is not accounta-
ble in front of the president. These changes are acceptable and correspond to
the European standards. If we observe the practice of foreign countries, for
example, according to the article 67 of the Czech constitution, “the govern-
ment is the body of executive authority”, in much the same fashion, the su-

' The Constitutions of Foreign Countries, v. III p. 61 ed. Vasil Gonashvili, 2008
% The Constitutions of Foreign Countries, v. L. p. 31 ed. Vasil Gonashvili, 2008
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preme law of Estonia says, that “state executive government belongs to the
government of the republic”.! Furthermore, the implementation of the coun-
try’s internal and external policy is within the competence of the government
in many European countries. For example, according to the constitution of
Romania, “the government ensures the realization of the country’s internal
and external policies and is in general charge of public administration.” In
much the same fashion, in Poland the council of ministers implements Pol-
and’s internal and external policies; it is in charge of the governing adminis-
tration. It must be noted, that the changes presented in the government part
are also shared by the Venice Committee, which states, that it fully corres-
ponds to the new system of balanced government.”

According to the constitutional changes, the prime-minister is the head
of the government, who defines the orientations of government activities,
organizes the work of the government, carries out coordination and control
over the work of the government members.® These authorities are given to
the prime-minister also in other European countries, for example, Germany,
Italy, Hungary, Poland, etc.

The growth of the government role is also observed in the fact, that it
presents the budget for approval to the parliament independently, without the
consent of the president. In my view, this compact corresponds the principle
of power distribution, since in this case the government has quite effective
political and legal possibilities, to make the parliament accept the draft
budget drawn out by itself independently®. This competence is given to the
government also by other European constitutions, where during the process
of the budget approval the role of head of state is minimal, unlike the USA,
where only the president is entitled to present the budget to the Congress.

II1. The Rule about Government Formation

In constitutional laws of different countries the attitude towards the issue of
legislative regulation of government formation is different. This, as well as
the role and functions of the government, depends on the form of state go-
vernance. In parliamentary republics the government is formed on the par-
liamentary basis, with the decisive participation of the parliament. For ex-
ample, in Germany the federal chancellor is elected by Bundestag with the

! Constitutional Law, A. Demetrashvili, I. Kobakhidze. Tb. 2008, p. 305

? Summary of the Berlin Conference on the Constitutional Reform in Georgia. Prof. Dr. Wolfgang
Babek, 20 August, 2010;

3 Georgian constitutional law about making amendments and supplements to the constitution of Georgia,
m.79 Georgia’s legislative herald, 2010, November 5

4 Constitutional Law, A. Demetrashvili, I. Kobakhidze. Tb 2008. P. 86
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proposal of the president. Government formation by means of parliament is
also observed in Hungary, where the prime-minister is elected by the parlia-
ment with the majority of votes of the parliament members, on the basis of
the president’s recommendation.

In presidential republics government formation is carried out by extra-
parliamentary means. Members of government are appointed and dismissed
by president, at his own discretion, for example: Columbia, Costa Rica,
Mexico or with the parliament’s consent. The example of the latter is pre-
sented by the USA, where the president is entitled, with Senate’s recommen-
dation and consent, to appoint the secretaries of the executive department,
who are responsible in front of the president.' According to the constitution
of Argentina, the president of the nation single-handedly appoints and dis-
misses the chairman of the minister’s cabinet and the ministers. Also in Ro-
mania, which is a joint semi-presidential republic, the president after the
consultation with the majority party in the parliament, presents the candida-
ture of prime-minister, and the prime-minister candidate, within 10 days af-
ter his presentation, demands from the parliament the declaration of vote of
confidence towards the government program and the complete staff.”

According to the constitutional changes, the new government will
be staffed by the party with the best results in the newly — elected govern-
ment. In particular, the president will present the candidature of the prime-
minister recommended by the party holding the first place after the parlia-
mentary elections. The prime-minister candidate will choose the ministers
independently and together with the government program, will present them
to the parliament for approval. The current constitution grants the president
with broad authority in the government formation, particularly, the prime-
minister can appoint and dismiss the ministers only with the president’s con-
sent.

The main purpose of the presented constitutional changes is distancing
the president from the executive government and increasing the govern-
ment’s competence. Which is in itself logical, since due to the constitutional
changes, the executive government is formed as an independent state branch
and consequently, its formation must take place without external involve-
ment. It must be noted, that the government formation rule presented by the
government, was shared by the Venice Committee, particularly, international
experts stated at the conference held in Berlin that the proposed change cor-
responds to the government balance system and considered it reasonable to
reduce the president’s authority in the issue of government formation.

' The Constitutions of Foreign Countries, v. I p 30 ed. Vasil Gonashvili, 2008
% Constitutional Law, A. Demetrashvili, I. Kobakhidze. Tb. 2008, p. 543
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Therefore, the proposed governance form has internalized an important
characteristic of a parliamentary republic - formation of the government by
parliamentary means. I consider this as reasonable, due to the new form of
governance and the government’s new constitutional status.

IV. Relations between the Parliament and the Government

Due to the government balance system, it is very important to regulate the
relations between legislative and executive governments. This is the main
aim of the Constitutional Committee as well. The relations between the par-
liament and government are expressed in different forms, for example: the
accountability of the government towards the parliament, parliament’s decla-
ration of no confidence to the government.

In a parliamentary republic the government is accountable in front of
the parliament. (For example: Germany, Italy, Hungary, etc.) in presidential
republics executive government is not accountable towards the parliament,
whereas as regards joint semi-presidential republics, such as Romania, the
government is responsible only in front of the parliament, in Portugal the
prime-minister is responsible in front of the president of the republic, and
within the scope of the government’s political responsibility, also in front of
the Assembly of the Republic.

According to the constitution of Georgia, the government is accounta-
ble towards the president and the parliament, that is, as we see, it has shared
the characteristic of a joint semi-presidential republic, whereas the new con-
stitution considers the accountability only towards the parliament. In my
opinion, this change is completely logical, since the president’s authority in
the implementation of executive government has been reduced and the gov-
ernment’s role and functions have increased, hence, it became accountable
only towards the parliament.

A form of relation between the parliament and the government is the
declaration of no confidence towards the executive government by the legis-
lative body. This procedure differs in different countries. For example, in
Romania there is such a legal form of vote of no confidence, as the resolu-
tion of no confidence. In particular, article 112 of the Romanian constitution
determines, that the chambers at the joint session of deputies and senators,
are entitled to demand by no less than % initiative the adoption of no confi-
dence resolution towards the government, which is adopted by the majority
of votes of the deputies and senators.

In Germany the declaration of no confidence towards the government is
carried out on the basis of so called constructive vote of no confidence, par-
ticularly, on the basis of “the main law”, Bundestag can declare no confi-
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dence towards the federal chancellor only by means of electing his/her suc-
cessor.' In a similar manner, in Hungary the parliament is entitled to declare
the vote of no confidence towards the government any time by naming the
new candidature of prime-minister. Georgian Constitutional Committee
shared the experience of other European countries and introduced the con-
structive vote of no confidence in Georgia. Since, by means of the proposed
changes the parliament becomes the only body entitled to exercise control
over the government, consequently, it should have the relevant authority, in
order to effectively carry out the control over the government. However, the
control mechanisms must be balanced in a way which avoids threatening the
stable functioning of the government.” Pursuant to article 81 of the constitu-
tion, about the launching the issue of no confidence, the parliament can be
addressed by no less than two fifths of the parliament membership. Voting
on the issue of no confidence is held no earlier than 20 and no later than 25
days. The issue of no confidence is considered to be launched, if this deci-
sion is supported by more than half of the parliament membership. No earlier
than 20 and no later than 25 days from the launch of the issue of no confi-
dence, the parliament votes on proposing the candidature of the prime-
minister for the presentation, recommended by no less than two fifths of the
parliament membership. The president will be recommended the candidature
of the prime-minister, if he is supported by more than a half of the parlia-
ment membership.> It must be noted that president has the right to veto; he
can get involved in this process and refuse to appoint the new prime-minister
presented by the parliament. In this case, the parliament will need three fifths
of the votes, in order to overcome the president’s Veto. Therefore, the con-
structive mechanism of no confidence implies, together with declaration of
no confidence towards the active composition of the government, also decla-
ration of confidence towards the new composition of the government by the
parliament.

It must be noted, that harsh criticism of the Venice Committee and in-
ternational experts was caused by the constructive vote of no confidence.
They considered the procedural time related to the declaration of no confi-
dence towards the government as unjustified and “prolonged”, particularly,
professor Babeck stated at the conference held in Berlin that “the aim of no
confidence procedure must be to protect not the prime-minister, but Geor-

' The Constitutions of Foreign Countries, v. III p. 60 ed. Vasil Gonashvili, 2008

2 “Consideration on some issues related to the draft constitutional law ” — Giorgi Kakhiani, article.

3 Georgian constitutional law about making amendments and supplements to the constitution of
Georgia, m 81, Georgia’s legislative herald, 2010, November 5.
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gia”.” As the international experts explained, this procedure does not corres-
pond to the logic of constitutional law. The Constitutional Committee took
into consideration the view of the international experts and reduced the dates
related to the procedure of constructive vote of no confidence. However,
this issue still remained problematic, as the president’s active role in this
procedure also became the object of criticism. Particularly, in the views of
professor Fish and professor Babeck, president must not have the possibility
to use the right of Veto towards the constructive vote of no confidence.
Their perspective is logical, since the government becomes accountable only
to the parliament and it has no responsibility towards the president, thus, the
parliament, as the only body exercising control over the government, should
be entitled to its dissolution independently, without the involvement of the
president. However, granting the president with this authority can also be
explained by the fact, that he has a certain degree of legitimacy, and unlike
other classic parliamentary republics, where president is practically dysfunc-
tional, the new constitution of Georgia maintains the institution of a power-
ful president.

Conclusion

As we have seen, the essential changes considered by the constitutional draft
law most f all concerns the president and the government. The aim of the
proposed changes is to determine the constitutional balance of powers be-
tween the government branches and the reduction of the president’s authori-
ty. As a result of studying the new powers of the branches of government
and the separation of competences between them, we can conclude, that the
new constitution establishes the form of joint governance, which is leaning
towards a parliamentary republic, that is, it is a so called joint, semi-
parliamentary model of governance, where the executive government in-
creases and the president’s authorities are reduced, but not significantly
weakened. All the three branches of government (president, parliament, and
government) balance each other, but this is not done at the expense of wea-
kening any of them. As a result all the three institutions are powerful, but
none of them is dominant.

! Summary of the Berlin Conference on the Constitutional Reform in Georgia. Prof. Dr. Wolfgang
Babek, 20 August, 2010;

% The preliminary comments of the group of experts working on the basic constitutional draft law
“about making amendments and supplements in the Georgian constitution”, adopted at the plenary
meeting of the Georgian state constitutional committee on May 11, 2010 (as of July 5, 2010 ), Ve-
nice Committee
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As a result of the Constitutional Committee’s long and complicated
work process, the draft has been adopted, which presents the most optimal
model of government distribution. The new edition of the constitution con-
tains the elements characteristic for European constitutions, however, it is
not oriented towards one particular model, and most importantly, is adapted
to the Georgian reality. What is implied by the Georgian reality?

The answer to this question is given by one of the key arguments of the
supporters of the presented model of the constitution, particularly, that polit-
ical parties in Georgia are not properly developed and do not have relevant
ties with the wider public, thus, they hardly reflect the public interests, which
is the cornerstone of a parliamentary republic. This situation does not allow
the possibility to propose the classic parliamentary model to the public, and
hence, the new edition of the constitution establishes a new form of gover-
nance, a joint, semi-parliamentary model in Georgia. I think, the objective of
the current political phase in Georgia is the establishment and development
of party life, European principles and practice. This is what will enable us to
gradually raise the level of political process and follow the orientation of
valuable European parliamentary model, especially since the proposed mod-
el allows the full possibility for that.
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Kormylo Mykhailo1

Federalism in Belgium: characteristic features,
problems and prospects of development

Introduction

Research of influence of ethnic factor on the organ-
ization of state power is a topical issue of the mod-
ern constitutional law science. In this context the
the federal form of state system becomes more sig-
nificant and powerful instrument, which allows reflecting all diversity of
multinational society.

The issue of so-called ethnofederations is one of the most debatable
among different aspects of federalism in today’s constitutional science. A
federation, which consists of two main ethnic groups having strong disa-
greements, is believed to be the most vulnerable one. These are so-called bi-
ethnic federations, the bright example of which is modern Belgium.

The research of Belgian federalism is extremely important for both:
analysis of positive experience of this model, and revealing loopholes in cur-
rent legislative regulation of federal relations, weak points, negative trends
of Belgian federalism.

This research is devoted to the analysis of different approaches to the
model of ethnofederation, which exist in today’s science of comparative
constitutional law; analysis of reforms of the state system of Belgium in
1970-1993, which led to the establishment of ethnofederalism in this coun-
try; analysis of the main features of Belgian model of federalism, and also of
the principles of power distribution between Federation and subjects of fed-
eration and the practice of Constitutional court and State council in these
matters.

I. Phenomenon of “ethnofederalism” in modern science of constitutional
law

Research of influence of ethnic factor on the organization of state power is
the major problem of modern constitutional law science. The significance of
this problem is underlined by the fact that, according to some data, only one

! Student of the Law faculty, Taras Shevchenko National University of Kyiv, Ukraine
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ethnical group lives within the borders of only 10% of all countries'. Ac-
cording to other reports only a dozen of states, in which less than 0,5% of the
population of entire planet lives?, can be considered to be monoethnic. In
this context the significance of the federal form of state system increases as
an instrument, which allows reflecting all diversity of poliethnic society.
Among different aspects of federalism the issue of so-called ethnofedera-
tions is one of the most debatable in today’s constitutional science.

Ethnofederation is a state, in the federal system of which a nature of po-
Iytechnic society is reflected, or, if to be more specific, the presence of the
subjects of federation, established by ethnonational features and representa-
tion of different ethnic groups in the bodies of state power. Accordingly, the
literature dedicated to the problem of federalism draws a distinction “be-
tween “ferritorial” federalism, wherein institutions are designed without re-
gard to social diversity underlying them, in order to decentralize control and
bring democracy closer to the citizens, and “multinational” federalism,
wherein the ethnolinguistic parts form a basis of federal system™.

Deeply negative attitude to the national and territorial principle of form-
ing federations is a widely spread trend in legal science of the states of post-
Soviet territory”.

The attitude to the issue of interdependency between ethnicity and fede-
ralism in foreign literature diverges with bigger correctness, tolerance and
substantiation. First of all it should be underlined that overly primitive view-
point that ethnofederalism is not practicable, has been rejected from the very
beginning in discussions held in foreign legal literature®. Such statement
contradicts to domestic and foreign practice, since the two old states of the
world, Switzerland and Canada are ethnofederations. They have existed
since 1848 and 1867 accordingly and both demonstrate that adaptation of
ethnic minorities by means of ethnofederalism is compatible with prosperity
and protection of basic human rights. Belgium is a more modern example,
which successfully adopted ethnofederal structures and is also the ethnofede-
ration of classic type.

! André Alen, Nationalism — Federalism — Democracy. The example of Belgium. Leuven: Institute of
Central and Eastern Europe, 1994. P. 54.

2 Stanovcic V. Searching for New Designs: Alternatives to Federalism (the Yugoslavian Experience)
// Paper presented at XVII World Congress of the International Political Science Association. Seoul,
August 17-21, 1997. P. 2.

3 Erk I. Swiss Federalism and Congruence // Nationalism and Ethnic Politics. 2003. Vol. 9. N2.P. 68.
* Filipov V.R. The criticism of ethnic federalism. M.: Centre for civilizational and regional re-
searches of the Russian Academy of Sciences, 2003. P. 11.

5 McGarry J., O’Leary B. Federalism, Conflict-Regulation and National and Ethnic Power-Sharing /
Paper prepared for delivery at the Annual Meeting of the American Political Science Association,
August, 2003. P.18.
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Four different viewpoints, reflecting diverse attitude to ethnofederal-
ism, are prevailing today in the science of comparative constitutional law.

First one was called Jacobinic, since Jacobins stood for a strong unitary
state and the sole French nation in their time. Subject to this viewpoint, fede-
ralism is an instrument of state destruction. Modern followers of Jacobins
believe that political recognition of numerous nations and ethnic communi-
ties leads to regressive management and discrimination of minorities on the
part of ruling majority, and also institutionalizes and amplifies discrepancies,
which constitute a threat to the unity of state/country. On the practical level
this viewpoint is maintained by conservatives in Great Britain, by most of
former colonies in Africa, Asia and the Caribbean basin, which rejected fe-
deralism as an obstacle on the way to economic development, political sta-
bility and state unity.

Pursuant to the second viewpoint federalism is considered to be an in-
strument of nation-building, and sometimes as a stage on the way to a more
centralized unitary state. Reputable American scientists (S.M. Lipset, D.
Horowitz and D. Elasar), resting on American tradition that runs back to
James Madison, believed that federations can partially be destined for pre-
venting the transformation of ethnic minorities into local provincial majority.
Actually the main issue in this case is the construction of federation exclu-
sively by territorial features and using it against division of a sole nation-
state into ethnic groups. The United States of America are presented as an il-
lustration of such federation.

The third position is consonant with cosmopolitism. From this perspec-
tive federalism is considered as a stage in directing the overcoming of na-
tions and nationalism. Federalists adhering to this viewpoint were and are
currently decisive anti-nationalists that were considered nationalists with
ethnic exclusiveness, chauvinism and racism.

The fourth viewpoint, which enjoys substantial support among foreign
scientists, is the viewpoint of federalists that admit positive significance of
multinational federations. They define federation as an instrument of unify-
ing people who tend to gain advantages from a membership in general state,
but differ notably in origin, language and culture. “They tend to express, in-
stitutionalize and protect at least two national or ethnic cultures on long-term
and often continuing basis “'. Federalists adhering to this position believe
that double and multiple national loyalty (for example, to your ethnic group

! McGarry J., O’Leary B. Federalism, Conflict-Regulation and National and Ethnic Power-Sharing //
Paper prepared for delivery at the Annual Meeting of the American Political Science Association,
August, 2003. P.100.
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and simultaneously to the country, in which this group resides) is possible
and indeed desirable.

Precisely this kind of approach was implemented in Belgium during the
70-s of the 20™ century in the course of transition from unitary state to fede-
ralism.

I1. Belgian model of building up ethnofederalism
a) Establishment of Belgium as a federal state: general characteristics

As faithfully noted by representatives of the science of constitutional law,
the most vulnerable federation is a federation that consists of two main eth-
nic groups having strong disagreements between them. This is so-called bi-
ethnic federation'. The scholari of authority also underline reasons for insta-
bility of such federations: “Federations, consisting of two parts, are presently
more vulnerable than other federations, because they have fewer possibilities
for coalitions, which reduce tensions, and they can not use advantages of
constantly changing territorial alliances™.

Entire history of Belgian state is marked with milestones of conflicts
between two cultural-linguistic communities — Walloons and Flemings,
which revealed itself in different spheres and made a substantial impact on
political life of the country’. That is why the transformation of Belgium in a
quarter of a century from unitary into federal state as a result of few stages of
state reforms (from 1970 to 1993) as an attempt of settlement of these con-
flicts has become an impressive event, inimitable experience and an instruc-
tive example.

Belgians demonstrated a mastership of constitutional construction: an
exceptionally complex institutional system was created, which allowed cop-
ing with social tensions, but along with taking into account peculiar interests
of the constituent parts of federation. While the Belgian model of federalism
meets the main criteria of classic federation, it is distinguished by a range of
characteristic features and the presence of peculiar legal institutes and me-
chanisms, “called into existence” by Belgian realities”.

" O’Leary B. An iron law of nationalism and federation? A (neo-Dicean) theory of necessity of a
federal Staatsvolk and of consociational rescue // Nations and Nationalism. 2001. Vol. 7. Issue 3. P.
284.

2 André Alen, Nationalism — Federalism — Democracy. The example of Belgium. Leuven: Institute of
Central and Eastern Europe, 1994. — P. 41.

3 Lecours A. Moreno’s Multiple Ethnoterritorial Concurrence Model: A Reformulation // Regional
and Federal Studies. 2004. Vol. 14. N. 1. P. 88.

* Begaeva A.K. Some peculiarities of Belgian model of federal state: article / Azerbaijani-Russian
journal of international and comparative law. —2006. — No.1 (3). — P. 39.
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Federalism did not allow centrifugal forces to ruin a unified state and is
focused on consideration of ethnic interests of folks, residing on Belgian ter-
ritory. In this respect the revealing of factors, which unify the nation, as well
as studying the integrative function of federalism is topical.

Federalization of Belgium became possible due to the political com-
promise between Francophones and Flemish. At the same time keeping a
balance in relations between them is extremely difficult task. Collision of
their interests can lead to serious political implications, such as the recent
political crisis of 2007-2008, when it was impossible to form a coalition
government for nine months because of discrepancies between Franco-
phones and Flemish concerning the main questions of institutional reforms.

It should be remarked that a range of problems between cultural-
linguistic communities still remains unsolved today. Demonstration of sepa-
ratist sentiments, arising generally from Flemish political parties is also an
adverse aspect.

b) Analysis of state reforms of 1970 — 1993

The task of state reforms in Belgium, initially proposed back in 50’s of the
previous century, was to implement: first of all, the redistribution of burden
of economic, social and political problems among the parts of state; second-
ly, the pacification of main political powers; thirdly, a transfer of the part of
governmental powers to the institutions of international law'.

A few stages of linguistic reforms came next, in the course of which a
principle of monoligualism in Flanders and Wallonia and the principle of bi-
lingualism in Brussels and its suburbs were assigned. In 1963 the principle
of monolingualism in the regions of French and Flemish languages was rein-
forced, and for the first time the conventional borders of four linguistic re-
gions were established (three monolingual regions: French, Dutch and Ger-
man, and one bilingual region: Brussels with suburbs). Establishment of lin-
guistic borders became a milestone on the way to federalism. A concept of
linguistic region plays a very important role in Belgian public law, since it
serves as a basis for determining the fields of competence of today’s Belgian
federation subjects — communities and regions. Therefore, a tendency for
negotiating the issues of state system outlined in the process of settlement of
linguistic conflicts between two communities’.

! Myalovytska N.A. Autonomy and its role in state construction (countries of Europe): monograph /
N.A. Myalovytska. — Kyiv: Logos, 2009. — P. 229.

? Begaeva A.K. Characteristic features of Belgian federalism: article / Bulletin of the Moscow State
Regional University. Series “Jurisprudence”. — 2008. — No. 3 —P. 48.
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The 50-60’s of the 20" century are characterized by an aggravation of
tensions in relations between Francophones and Flemish. The situation also
exacerbated because of economic crisis in Wallonia (it was a rich industrial
region before) and moving of business activity centre to Flanders'.

The sharp and sustained conflicts in cultural-linguistic, social, econom-
ic and political spheres between Flemish and Walloon communities made
the inconsistency of unitary state system visible. A settlement of interethnic
problems proved impossible in the conditions of unitary state, and global
transformation of state structure became inevitable. It became understood
that the way of settling those conflicts was lying in recognition of cultural
autonomy of such ethnic groups.

In our opinion, the transition from unitary state system to a federal one
took place in Belgium in evolutional way. It should be noted that establish-
ment of new formations — communities and regions, and their gradual allot-
ment with competence was a milestone event at the first stage of state re-
forms in 70’s. Communities legalized as the subjects of federation, embody-
ing cultural autonomy, and regions legalized as the subjects of federation,
bearers of territorial and economic autonomy.

Six subjects of federation have been formed as constituents of Belgium:
three communities (French, Flemish and German-speaking) and three re-
gions (Walloon, Flemish and Brussels). The separation of the country into
four linguistic areas was assigned by the Constitution.

An institutional formalization of communities and regions was carried
out on the stage reforms of the 80’s, their own legislative and executive bo-
dies (councils and governments) were formed”. All councils of communities
and regions are elected by direct elections, except for the council of French
community, which is formed exclusively by indirect voting. Of all subjects
only the council of French community, Walloon region and Flemish council
are vested with the right of constitutive autonomy.

A special place in the structure of Belgian federation is held by the
Brussels region, vested with specific status and a complicated institutional
structure. Because of the fact that francophones and Flemish could not reach
an agreement on the government regime of Brussels, the status of this sub-
ject of federation was finally determined only in 1989. Because of the fact
that most of the population of this region is French-speaking, its institutional
system has peculiarities, directed to the protection of interests of Flemish

! Dakhno LI, Tymofiyev S.M. Countries of the world: Encyclopedic reference book. Kyiv: MAPA,
2007.—P.43.
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the Ministry of Justice of Ukraine. — 2008. — No. 6. — P. 22.
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minority (linguistic groups in the council, a procedure of “alarm bell” in leg-
islaltion process, forming of a government by the principle of linguistic pari-
ty) .

Beginning with a reform of 1970 the range of powers of communities
and regions has gradually increased. Communities have been vested with
powers in the sphere of culture, “vital issues for population” (healthcare, so-
cial security, etc.), education. Regions have been vested with legislative
competence in the spheres of infrastructure development of territories, com-
munity facilities, transport, communications, and economic policy. Since
1989 the Brussels region has been vested with identical authorities, except
for four spheres: urbanization, infrastructure development of territories, pub-
lic works and transport. Since 1993 all communities and regions have been
vested with powers to enter into international agreements subject to the
terms of their reference.

A reorganization of central government bodies took place in the course
of mentioned stages of state reforms. Council of Ministers began to be
formed pursuant to the principle of linguistic parity of francophones and
Flemish. Two linguistic groups of francophones and Flemish have been
formed in both Chambers of national Parliament, which take part in adoption
of laws on a range of issues of state construction and federation subjects’ sta-
tus, listed in the Constitution, in special order subject to a complicated spe-
cial majority procedure in both linguistic groups. A parliamentary legislative
procedure stipulates a special protection mechanism of interest of two com-
munities in partnership with linguistic groups — the procedure of “alarm
bell” (the right to suspend consideration of draft legislation or proposal of
law, adopted by special majority, if its provisions can make harm to relations
between communities).Arbitration court was established in 1983 (Constitu-
tional court since May 7, 2007), vested with powers to control the com-
pliance of all federation participants with the norms of competence distribu-
tion, also formed by a principle of linguistic parity”.

Building-up of the architecture of federal state was finished after the
implementation of the fourth stage of state reform in 1993. Determination of
criterion, necessary for the separation of federal units that are constituents of
Belgium, was one of the most complex problems in the course of reforms,
since historical borders of Flanders and Wallonia do not correspond to the
settlement of Flemings and Walloons. But finally a specific national and ter-

' Begaeva A.K. Some peculiarities of Belgian model of federal state: article / Azerbaijani-Russian
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ritorial approach to the organization of federation acceptable for all interest-
ed groups of population, was found'. A lot of amendments were made to the
Constitution of 1831, and on February 17, 1994 a consolidated text of the
Constitution (currently applicable), in which a federal state system of Bel-
gium was officially assigned, was signed.

Subsequently the transformations applied to the accretion of powers of
regions (on the sphere of agriculture, external trade and cooperation with de-
veloping countries), arrangement of Brussels institutions, change in order of
funding the communities and accretion of the powers of regions in taxation
sphere (2001); and also the extension of competence of Arbitration court to
all constitutional provisions, related to rights and freedoms of Belgians
(2003) and its renaming into the Constitutional court (2007). At present a
large-scale reform of Belgian Senate is announced, which is directed to its
transformation into a real “federal chamber*.

II1. Constitutional regulation of the federal state system of Belgium
a) Characteristic features of Belgian federalism

Belgian federalism is based on classical principles of federalism (the prin-
ciple of autonomy of federation subjects, the principle of participation of
subjects in governance on the federal level, distribution of powers between
the constituent parts of federation). Constitutional law of Belgium set forth a
wide list of procedures of cooperative federalism, among which are: concili-
ation procedures, procedures of combined participation, cooperation agree-
ments (optional and mandatory). The King as a symbol of unity of nation
and Brussels, which is not only a capital of the state, where the interests of
two cultural-linguistic communities intersect, but also the “capital” of uni-
fied Europe, are rallying factors for Belgium.

Change of the state system led to an increase of consolidating role of
the monarch. Monarchy enables Belgians to preserve the feeling of national
solidarity, succession of traditions and continuity of national statehood exis-
tence. The King possesses executive power within the limits, provided for by
the Constitution. He also exercises federal legislative power (jointly with the
Chamber of Representatives and the Senate). Subject to Chapter I, Section 3
of the Constitution of Belgium all ceremonies, which concern monarchical
power in the state, its establishment, alteration etc., are carried out with par-

! Myalovytska N.A. Belgium: experience of transfer from unitary to federal state // Bulletin of the
Ministry of Justice of Ukraine. — 2008. — No. 6. — P. 22.
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ticipation of both the Chamber of Representatives and the Senate. On the one
hand, this provides evidence of consolidating role of the King for entire so-
ciety and its members notwithstanding their ethnic origin, and on the other
hand, of the mandatory participation of all federation subjects (through its
representatives) in the formation of supreme monarchical power.

Federal parliament also plays an enormous role in securing the unity of
Belgian state. In this respect a constitutional provision of the fact that the
members of both chambers of Belgian parliament represent entire nation, but
not those who have chosen them or the territories, on which they have been
chosen, is very important'.

The presence of two subjects of federation, vested with essentially dif-
ferent powers, in composition of Belgian federation is its specific feature:
communities implement cultural-linguistic autonomy, and the regions im-
plement territorial-administrative autonomy. Subject to the Constitution
these two types of the subjects of federation exist in parallel and are con-
nected with four linguistic regions, which are not administrative formations,
which serve as a basis for the determination of competence of communities
and may be used for the determination of competence of regions.

The centrifugal and bipolar character of Belgian federalism should also
be pointed out. Unlike most federations, the Belgian federation appeared
“from above”, as a result of unilateral actions of unitary state and its subse-
quent transformation into a federative one: by means of vesting of former
non-state territorial entities with autonomy and their transformation into the
subjects of federation. Bipolarity reflects on federal institutional system:
formation of the Government, the Court of Cassation, the Constitutional
Court and the Council of State by the principle of linguistic parity of franco-
phones and Flemish representatives. There are mechanisms of protection for
specific interests of two communities on the federal level: formation of the
Parliament of two linguistic groups in each chamber, adoption of laws on a
range of state construction issues and the status of federation subjects, listed
in the Constitution, subject to the procedure of special majority, the proce-
dure of “alarm bell”%. On the one hand, it allows keeping balance in relations
between Walloon and Flemish communities with regard to their specific in-
terests. And, on the other hand, the fact that making important decisions of

' The Constitution of Belgium dated February 7, 1831 [Web site]. Access mode:
http://www.urzona.com/index.php?option=com_content&view=article&id=454:_ _ _ 17_ _1997-
&catid=65:2010-07-22-19-48-30&Itemid=77.

2 The Constitution of Belgium dated February 7, 1831 [Web site]. Access mode:
http://www.urzona.com/index.php?option=com_content&view=article&id=454:_ _ _ 17_ _1997-

&catid=65:2010-07-22-19-48-30&Itemid=77.
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state construction constantly requires a search for compromise between the
two poles is a negative consequence of bipolarity.

In a composite state especially such as the Belgian Federation an emer-
gence of disputes among its compounds is simply unavoidable. Decisions
carried out in connection with conflicts of interests have a political character
and are not provided with any measures of enforcement. Vice-verse, con-
flicts of competence are connected exclusively with the violation of legal
norms of distribution of powers and exclusively legal measures of regulation
provided for them. Control over the already passed legislative acts is exerted
by the Constitutional court. The effectiveness of the given mechanism is
provided by the ability of a wide range of subjects to apply to the Court with
a plea of acknowledgment of the normative act to be invalid or with a pre-
judicial issue and also with a binding force of its provisions.

The analysis of legal nature and competence of the Constitutional
court allows to define it as a special body of constitutional justice, which is
vested with authority to pass judgments in the form of decrees on constitu-
tionality concerning a wide range of legislative rules covering both issues of
distribution of powers among the federation members and a block of consti-
tutional rights and liberties of the Belgians. The analysis of the Court prac-
tice shows that this institution plays an important role in the Belgian Federa-
tion and serves for strengthening of traditions of constitutional justice in
Belgium and improvement of the system of distribution of powers.

b) Asymmetry in the system of powers of federation subjects

The principle of equal rights of federation subjects is implemented in Bel-
gian federation, but at the same time it is characterized by asymmetry. The
principle of asymmetry had been initially laid down in the institutional sys-
tem of federal Belgium (establishment of two federation subjects, different
in character and competence), and also strengthened as a result of gradual
transition of more new blocks of competence to communities and regions.
Region is purely territorial formation, the competence of which extends to a
designated territory. Competence of the community has a peculiarity — it ex-
tends in respect of the persons, depending on their linguistic identity, that is,
a personal criterion is used. Thus, the acts of Flemish and French communi-
ties have effect not only on monolinguistic territories of these communities,
but also on the territory of Brussels region (only in respect of French-
speaking or Dutch-speaking establishments and organizations, accordingly).

Asymmetry in material powers of the subjects of federation and their
institutional asymmetry is a result of “interfederal” transfer of competence
by subjects between each other on different stages of state reforms:
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— since 1980 a “merger” of Flemish institutes has taken place: powers
of the bodies of Flemish region have been fully transferred to the bodies of
Flemish community, the sole Flemish council and Flemish government func-
tions for them; the same mechanism has been provided for by legislation for
Wallonia as well, but has not yet been implemented.

— since 1993 the bodies of German-speaking community have partially
implemented a competence of Walloon region in the sphere of German lan-
guage and might further use this mechanism for a transfer of all its powers.

— since 1993 a mechanism of transfer of powers from French communi-
ty to Walloon region (which would implement them in the sphere of French
language) and French Community Commission (which would implement
them in the bilingual region of Brussels-Capital) has been installed. A partial
transfer of authority has actually taken placel.

As a result of implementation of these constitutional mechanisms of
powers transfer all federation subjects preserve their legal personality; Bel-
gian regions, apart from their own functions, receive a possibility to exercise
the powers of communities and vice versa.

In addition, as a result of implementation of constitutive autonomy right
by some federation subjects (Flemish community, French community, and
Walloon region) an asymmetry of the institutions in federation subjects takes
place. Neither the Brussels region, nor the German-speaking community has
been vested with such right, and the Flemish region does not actually have it.

Asymmetry is also evident in unequal representation of the subjects of
federation in federal bodies. Subjects of federation, which represent interests
of francophones and Flemish, are ensured with increased protection on the
federal level. At the same time the other subjects of federation are deprived
of it.

Thus, pursuant to paragraph 1, article 67 of the Constitution of Belgium
the Senate consists of 71 senators, including:

1. twenty five senators, elected by the Dutch electoral college;

2. fifteen senators, elected by the French electoral college;

3. ten senators, appointed by the Flemish community council, proposed
by the council from its compound;

4. ten senators, appointed by the French community council from its
compound;

5. one senator, appointed by the German-speaking community council
from its compound,

6. six senators, appointed by the senators, set forth in clauses 1 and 5;

' Begaeva A.K. Some peculiarities of Belgian model of federal state: article / Azerbaijani-Russian
journal of international and comparative law. — 2006. — No. 1 (3). — P. 41.
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7. four senators, appointed by the senators, set forth in clauses 2 and 6",

The inequality of the federation subjects is also displayed in distribu-
tion of voting lists of the candidates to senators between the federation sub-
jects. The general number of senators, set forth in clauses 1, 2, 3, 4, 6 and 7,
paragraph 1, article 67 of the Constitution (please see above), is distributed
in each linguistic group depending on the amount of voting lists in respect of
senators elections, set forth in clauses 1 and 2, paragraph 1 of article 67, in
compliance with the system of proportional representation, which is stipu-
lated by law. In the course of appointment of senators, set forth in clauses 3
and 4, paragraph 1 of article 67, only those lists shall be taken into account,
on the basis of which at least one senator, set forth in clauses 1 and 2, para-
graph 1 of article 67, has been elected notwithstanding the fact, whether a
sufficient amount of members has been elected in accordance with these lists
from the constituents of Flemish community council or French community
council accordingly. In the course of appointment of senators, set forth in
clauses 6 and 7, paragraph 1 of article 67, only those lists shall be taken into
account, in accordance with which at least one senator, set forth in clauses 1
and 2, paragraph 1 of article 67, has been elected’. The asymmetry of Bel-
gian federation is also revealed in the course elections to the upper chamber
of parliament in establishment of different requirements with respect to the
amount of Flemish and Walloon senators, which should be living in bilin-
gual region of Brussels-Capital at the moment of elections.

¢) Problems of distribution of competence between federation bodies
and federation subjects bodies

First of all, it should be noted that the principle of federal law supremacy
existing almost in all federations is not implemented in Belgium. A centri-
fugal nature of establishment of Belgian federation stipulated a specific sys-
tem, in which the subjects of federation are vested with fixed competence,
and the Federation has a residual competence. The powers of federation sub-
jects in any sphere automatically exclude Federation’s possession of the
same powers. There is no need to decide the issue of supremacy of either a
federal law, or right of a subject with such strict distribution of competence

' The Constitution of Belgium dated February 7, 1831 [Web site]. Access mode:
http://www.urzona.com/index.php?option=com_content&view=article&id=454:_ _ _ 17_ _1997-
&catid=65:2010-07-22-19-48-30&Itemid=77.

2 The Constitution of Belgium dated February 7, 1831 [Web site]. Access mode:
http://www.urzona.com/index.php?option=com_content&view=article&id=454:_ _ _ 17_ _1997-

&catid=65:2010-07-22-19-48-30&Itemid=77.
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system, provided that each of the levels of authority complies with distribu-
tion of powers legislation.

Competence of the subjects of Belgian federation is of derivative nature:
communities and regions possess only those powers, which have been trans-
ferred to them by the Federation and specially vested in them pursuant to the
Constitution and special laws.

Communities are the subjects of federation, which implement cultural-
linguistic autonomy.

Regions are the subjects of federation, which implement territorial and
administrative, and economic autonomyl.

Federation exercises powers, which have not been assigned by the Con-
stitution and special laws to the competence of communities and regions,
and specifically two categories of powers:

1) powers within the framework of residual competence, such as: justice,
social security, defense, maintenance of law-and-order, external policy,
communications, rules of civil status and citizenship;

2) so-called reserved powers — a comparatively narrow range of issues,
which is directly assigned to the federal authority in the Constitution and
Special law “On institutional reforms” of 1980 within the spheres of fixed
competence of communities and regions”. These are the powers to govern
the use of languages in bilingual Brussels-Capital Region and communes
with special status, system of guarantees of income for pensioners, organic
legislation with respect to hospitals and other issues, healthcare, national and
international centers of research and federal scientific establishments, federal
cultural establishments, food security, nuclear-power engineering, autonom-
ous state federal institutions, etc.

That is today’s situation. At the same time, article 35 appeared in the
text of the Constitution of Belgium following the constitutional revision of
February 17, 1993, which, provided that it entered into force, would lead to a
fundamental revision of applicable system of competence distribution, and
specifically, would introduce a residual competence principle of the subjects
of Belgian federation.

The author shares a viewpoint that this principle is inoperative and fully
contradictory to entire applicable regulatory structure, since the principle it-
self has been stated, but yet there are no answers to significant questions of
what will be the character, content and method of the execution of fixed

! Myalovytska N. A. Autonomy and its role in state construction (countries of Europe): monograph /
N.A. Myalovytska. — Kyiv: Logos, 2009. — P. 233.

2 Begaeva A.K. Principles of distribution of powers between federal bodies and federation subjects
in Belgium: article // Constitutional and municipal law, Moscow State University. — 2008. — No. 18.
-P.57.
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competence of federal power, what will be the fate of implied authorities,
currently recognized for the subjects. It is not clear who will be vested with
the residual competence: communities or regions, or it will be a “floating”
residual competence. It is evident that entire system of distribution of com-
petence will change substantially, and this may entail a redistribution of the
centre of competence concentration and the procedure of its execution.

The principle of exclusive competence of the Federation, communities
and regions means that a possibility for the federal power to interfere in the
sphere of competence of federation subjects and vice versa is excluded.

The Constitutional court of Belgium, arising out of the principle of
communities and regions autonomy, makes a wide interpretation of exclu-
sive competence of federation subjects. And alternatively, it is inclined to re-
strictively construe any exceptions from a fixed competence of communities
and regions'.

In connection with the fact that blocks and sectors of competence,
transferred to communities and regions, provide substantial exceptions in fa-
vor of federal power (“reserved authorities”) on a number of occasions, the
communities and regions can not fully implement the principle of exclusive-
ness of their competence on the present much lower level of competence
distribution.

The principle of exclusiveness of competence, both of the subjects and
the Federation itself, procures the system of strict competence distribution
with, and in combination with a principle of “law force” is destined to guar-
antee autonomy for federation subjects within the limits of their competence.

The principle of parallel execution of exclusive powers, recognized by
the Constitutional court, represents an exception of the principle pursuant to
which any question is settled in accordance with the exclusive procedure by
either a federal authority, or the authority of community and region”.

Concurrent authorities — it is a situation when Federation and the sub-
jects of federation operate in one and the same sphere, each of them on its
own side and without serious interference in the other’s sphere of activity
(powers in the field of scientific researches, infrastructure, criminal legisla-
tion, etc.).

The implied powers are recognized by law only by communities and
regions. The concept of implied powers means that the authorities of com-
munity and region, provided that it is required for exercise of their powers,

! Myalovytska N. A. Autonomy and its role in state construction (countries of Europe): monograph /
N.A. Myalovytska. — Kyiv: Logos, 2009. — P. 233.

2 Begaeva A.K. Principles of distribution of powers between federal bodies and federation subjects
in Belgium: article // Constitutional and municipal law, Moscow State University. — 2008. — No. 18.
—P. 60.
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may settle issues, which have not been transferred to their competence. With
respect to the implied powers the Constitutional court in its practice, on the
one hand, justifies the possibility of communities and regions to interfere in
the sphere of competence of Federation by means of implied powers admit-
ting that it is required for the benefit of competence, transferred specially to
communities and regions. And on the other hand, the Constitutional court, as
well as the Council of State, provides them with restrictive interpretation, be-
lieving it to be possible to use implied powers in the course of preserving
some restrictive conditions.

A contradictory situation emerges, when, although the main compe-
tence comes from federal power, by virtue of the theory of implied powers
communities and regions have a possibility to interfere in the sphere of fed-
eral competence, even in compliance with certain conditions. And, to the
contrary, federal power can not interfere in the sphere of exclusive powers of
subjects, since neither the Constitution, nor special laws directly recognize
its right to use implied powers.

Therefore, in accordance with the examined fundamental principles of
distribution of competence, and also with regard to specification of these
principles, the Constitutional court and the Council of State in Belgium im-
plement the distribution of material and territorial powers in practice be-
tween Federation and the subjects of federation.

Conclusion

The analysis of the transformation process of unitary state system into ethno-
federation, carried out in this research, and the analysis of today’s model of
Belgian federation has shown that federation is a more democratic form of
state system for such multinational state as Belgium.

Belgian model of ethnofederation with its complicated institutional sys-
tem_allows to guarantee autonomy of the subjects of federation, procures the
balance of their interests, restrains tension in relations between them, in oth-
er words, encourages cultural-linguistic communities to exist within the bor-
ders of unified state with regard to their specific interests. Maintaining of
peaceful relations between participants of federation is ensured by using dif-
ferent forms of cooperation and mechanisms of prevention and settlement of
conflicts between them. Federal state system favors strengthening of tradi-
tional values, rallying of Belgian nation and maintaining prestige of Belgium
in the international arena.

But all these achievements do not postpone the weakness of Belgian fe-
deralism. One of them is that, notwithstanding the operational institutes of
federalism, the relations of two parts of the country remain conflictogenic
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and are potentially fertile ground for the aggravation of tension in their inter-
relations and creation of the breakage risk of entire federal construction. Fe-
deralism, naturally, assumes a transfer of decision of some questions and re-
levant powers to federation subjects. However, the process of devolution in
Belgium took quite an intensive form, which could lead to serious political
crises in future and even jeopardize the sole existence of federal center with
its competences and powers.
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Mira¢ CELIiK'

Special Concept of Legislative Method in
the context of legislative function

Introduction

Throughout the history, the institution of Par-
liament has been developed and its concept
has been derived from the word "Parler”. It
. has acquired contemporary status.” Accord-
ing to the classical view, notion of parliament in the contemporary countries
is used for the legal implementation of legislative obligations and state inter-
ests.” In contemporary parliaments, the legislative role of parliament along
with its basic duties contains different connotations. Growth of the parlia-
mentary service can be observed in the historical processes of parliamentary
works. Along with the growth of these cervices, certain problematic issues
were detected in relation to the character of parliamentary works. In spite of
expected growth of parliamentary services, institutions of parliamentary ser-
vices and forms of its functionalities could not provide timely and complete
satisfaction of citizen’s expectations and demands.* This condition brought
crises to parliamentary system. Thus, it was necessary to search for possible
ways in order to overcome crises and provide parliamentary system with ef-
fectiveness. These ways can be grouped into three following contexts:

1) Growth of parliamentary labour and specialization

2) Activation of mechanisms for the assistance of internal services

3) More productive rules for the changes of parliamentary functions.

It could be said that the results of parliamentary works in terms of deci-
sion-making can be considered positive. For instance: improvement of
commission system in Israeli “Knesset,” growth of subsidiary services in
Swedish “Riksdagen,” for the assurance of productive services of states’ par-
liaments.

Similar researches were done in Turkey. Particularly, in 1996 important
amendments were enacted in the legislative regulations by means of united

! Master student in law, Ankara State University, Turkey

2 Seref iba, Parliamentar Law, Istanbul, Tiirkiye Is Bankas: Kiiltiir Yaymnlari, 2010, p. 9.

? Volkan Has, Sources of the Turkish parliamentar Law and the Working Order of Tiirkiye Biiyiik
Millet MecliCalisma Diizeni, Ankara, Adalet Yaymevi, 2009, p. 4.

*Ilter Turan, ‘‘Effectivenes of Parliaments and Tiirkiye Biiyiik Millet Meclisi”’, in Ilter Turan (der.),
Effectiveness of TBMM, Istanbul, Tesev Yaynlari, 2000, p. 11.
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cooperation between the government and opposition in order to ensure effec-
tiveness of parliamentary works. In addition to these amendments, existing
legislative method was altered by special method; which in turn stipulated
timely and effective functionality of parliament. Although, later on legisla-
tive amendments of parliament were criticized by the opposition who have
filed suit several times in the constitutional court. Then, the court has de-
cided to invalidate implemented amendments that were contradictory with
the constitution. Parliamentary legislation after each decree was developing
gradually and correspondingly, constitutional court has played an essential
role towards the final formation of Turkish parliament.

I1. Legislative method

One of the main issues of parliament is the reform of legislative functions
and procedures. Implementation of these reforms without internal institu-
tions and functionalities is impossible.1 Additionally, qualification of the
members of parliament, comprehensive allocation of their duties, location of
all functional obligations into relevant frames, and most importantly collabo-
ration of basic legislative method of parliamentary works; is essential

Parliaments work in accordance with its internal regulations. Parliament
should form its internal regulations independently (ruling independence)
from other state institutions, specifically from executive authorities.” The
aim of internal regulations is the reformation of parliamentary works. There-
fore, it could be said that internal regulation of parliament represents tech-
nical structure which balances the relationship of government and opposi-
tion; and with this aim it carries great political influence.*

Regulatory laws of parliamentary works are absolutely determined by
internal regulations. Therefore, it is quite possible to find laws regarding
parliamentary works in the constitution as well. One of the basic reasons for
the inclusion of laws on parliamentary works in the constitution is to balance
relationships between government and opposition; and to conduct anti-
democratic activities.” Political government might want to make opposition
silent in parliament. Moreover, it might complicate parliamentary control
over government by means of parliamentary regulations, interpellations. Fur-
thermore, these commissions might be abolished through house regulations

! Fahri Bakirc1, Working Method of TBMM, Ankara, imge Kitabevi, 2000, p. 19.

2 Muhammet Boz, Effectiveness in the legislative process: Tiirkive Biiyiik Millet Meclisils
dsgocrooo, Yaymlanmamis Yiiksek Lisans Tezi, Ankara, 1996, 3. 19.

3 Ergun Ozbudun, Turkish Constitutional Law, Ankara, Yetkin Yaymnlari, 2009, p. 231.

4 Has, op. cit., 9.

S Ibid., p. 5.
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used in the formation of parliamentary commission and their working me-
thods. Consequently, nowadays inclusion of parliamentary works on internal
compositions of parliament and orders of their work in the constitution have
begun along with the adoption of several principles and direct approval by
constitution'. According to this view, constitutions do not allow deviation of
opposition-governments’ balance for the benefits of opposition. Internal reg-
ulations should be prepared in accordance with the corresponding constitu-
tion. On the other hand, rules of House regulations should be determined,
open and veritable. This condition in terms of performance represents ne-
cessary suitable to legislative function.

III) Special jurisdictional methods and the reasons of their establish-
ment

In the middle of the 20™ century majority of the West democratic states’ par-
liaments could no more fulfill jurisdictional and supervisory functions as ef-
fectively as before.” Stemming from the parliaments’ working time limita-
tion work load rose each day which created serious problems to parliamenta-
ry system. This situation taking into account political qualification resulted
to parliamentary crisis. According to Karl Smith all these weakened modern
bulk democratic development in parliament. Divided by two contradictory
stripes and burdened with hard working schedule political balls could no
more ensure the solution of economic, public, and social problems. As a re-
sult, parliament lost its operational function.’

After the World War I, in order to overcome the parliamentary crisis in
parliamentary system there was introduced ‘rationalized parliamentarism’
approach. Therefore, old 19® century methods were replaced by more mod-
ernized, fitted to current requirements laws and tasks which were worked out
for parliament better performance. In this framework aiming at parliament
labor and specialization growth there were carried out number of assign-
ments.” Parliament additional service system grew, and the most important —
grew parliament’s special jurisdictional methods vital for its core function-
ing.

In order to create parliament’s effective and quick functioning there
were implemented different special jurisdictional procedures in many coun-
tries. In the preamble of “Parliaments of the World” which is parliamentary

! Kemal Gézler, Turkish Constitutional Law Classes, Bursa, Ekin Yayinlari, 2008, p. 294.

2 Seref iba-Rauf Bozkurt, Parliament in 100 Problem, Ankara, Nobel Yayinlari, 2004, p. 4.

3 iba, parlamentarian Law, op. cit., p. 9.

* Coskun Kirca, ‘“House Regulation of Meclis-1’" Giiniin iginden, Aksam Newspaper, 06.02.2002.
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law source first collection, universally recognized examples of special juris-
dictional methods could be grouped in the following way:

a) Commission stage of any draft or proposal can be accelerated or can-

celed

b) Procedure of draft or proposal adoption is set in time limit

¢) Procedure of draft or proposal debate can be carried out in one day

d) Details of extraordinarily worked out drafts do not need to be printed
beforehand and to be distributed to the members of the parliament any more.

e) On day agenda priority is given to extraordinary drafts

f) Procedural rules are subject to quick discussion.'

As you see, besides the existence of general procedural methods in par-
liaments, there have already started functioning new totally different from
general jurisdictional methods special jurisdictional methods and procedures,
which evidently ensured more fast and effective functioning of parliaments.

IV. Examples of special jurisdictional methods implementation in dif-
ferent countries.

In special jurisdictional methods importance is given to the way similar to
parliamentary meetings limitation. Accordingly, Herbert Dorring is dividing
state parliaments in three categories:

a) States were meeting limitations were voted by either government or
majority party members

b) States where frequency of meetings is set either by qualified majori-
ty voting or agreement reached between political parties.

¢) States having no practice of limitation or abolition of parliamentary
meetings.

As an example of first group states they are Great Britain, France,
Greece, and Ireland. In these states parliamentary meetings could be limited
by government or parliamentary majority voting.

In second group states Germany, Italy, Austria, Denmark, Luxemburg,
Norway, Iceland, Portugal and so forth parliamentary meetings limitation is
only possible through qualified majority voting and an agreement reached
between parties. In doctrine this is known as ‘Organization of meetings’.’

In states belonging to third group - Netherlands, China, Switzerland,
and the like, limitation or abolition of these meetings is impossible. Mem-

' Ozan Ergiil, Ankara University Fakulty of Law Magazine, Yil: 2002, Cilt: 51, No: 1, p. 119.
2 Beyhan Hamurcu, , Ankara, 2008, p. 15.
* Hamurcu, op. cit., p. 16.
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bers of the parliament are freer involved in jurisdictional activity. In spite of
guillotine principle existence in Netherlands it was never used yet, moreover
there is no law that would hinder discussion of the draft.'

1) England

There are three ways of abbreviate parliamentary meeting in England.
These are:

A) The Closure Motion

On each level of implemented parliamentary meetings, a meeting can
be closed by sufficient number of parliamentarians’ given directives. For
this, at least 100 parliamentarians should participate in the election process
and it is necessary to obtain positive votes from majority. Closing meetings
and moving on voting process is possible in case directives are approved.
Closure of directives should not be considered as bad treatment of govern-
ment and violation of oppositions’ rights by parliament.”

B) Kangaroo governance

This method was used in England till 1986. Under this method, we
have head of the commission in the draft or proposal commission; chairman
of parliament in the general board; who have acquired the right to determine
directives. From this point, meetings and debates were conducted on selected
topics.” Meetings on other topics were not conducted. Consent over the se-
lected topics meant to be consent over other draft or proposal.

C) The Guillotine (Giyotin)

According to this method, period of meeting was initially determined
for each level of draft or proposal. Even after the expiry of period meetings
are not finished it will be ceased. This method is particularly implemented
on a commission level.*

Besides of these three methods, there exists different method which is
new in England. New consented calendar is prepared under the method,
known as the method of programming directives, after the approval of draft
or proposal by parliament as a result of works completed on each level. This
method is used on directives that cause harsh debates’.

2) France

Four types of legislative method are used in France. These are:

A) Package Voting

In package voting method, government is endowed with the opportuni-
ty to set amendments of articles and directives on its own wish and to ex-

" Ergiil, op. cit., p. 125.

* Ibid., 124.

? [ba-Bozkurt, op. cit., p. 66.

* Cem Erogul, Order of the Contemporary States, Ankara, imaj Yaymevi, 2008, p. 14.
* Ergiil, op. cit., p. 124.
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clude contradictory directives. According to this regulation under the article
44/3 of French constitution parliament may approve or reject politics of gov-
ernment. '

B) Guillotine

Inculcated Guillotine method in France is different from Guillotine im-
plemented in England. This method in France implies connection of direc-
tives with interpellation or approval of proposal on the political duties of
government. In this process, draft voting is not applicable, meetings are
immediately terminated and in some time, proposal prepared by the govern-
ment is considered to be approved in case directive of interpellation failed to
approval.?

There are some serious critics made in France toward package voting
and guillotine method. Indeed, especially the government is conferred with
the opportunity to protect its proposals against regulatory directives and with
the antidemocratic argument it appears to be subject of critics. Guillotine
method among these methods is much antidemocratic than package voting.
Reason for this is the possibility to enact directives without voting by guillo-
tine’.

C) Relatively easy Method of discussion

According to this method, during the process of implementation of law
proceedings of commission is skipped or enacted draft or proposal by the
view of appropriate commission chairman goes to general board. If the me-
thod of easy discussion is adopted in general board, draft or proposal will be
considered by the inclusion of this method. In this method, right to vote in
parliament is only granted to commission reporter and right is granted based
on one member of each group. Speech time for appropriate commission re-
porter is 10 minutes, 5 minutes is for reporter who may wish to make a
speech; and for the representatives of group is 5-5 minutes. Furthermore, in
this method chairman in accordance with overall analysis of commission
will put whole part the bill on voting.*

D) Organic Statutes

Besides the ordinary laws and laws related to constitutional amend-
ments, there are third group of laws in France that are known as “organic
laws.” These laws related to organization and activation of public forces
transform into laws by different methods from ordinary laws.’In contrast to
our methods, discussion methods of organic laws are regulated by the consti-

! Ibid., p.123.

2 Hamurcu, op. cit., p. 25.

3 Ergiil, op. cit., p. 123.

4 Havvana Yapici, Private Legislative Methods, Ankara, 2005, p. 101.
* Hamurcu, op. cit., p. 28.
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tution. According to this method, consent on organic laws in France is ne-
cessary from both parliaments; otherwise establishment of mixed commis-
sion might be required by premier-minister and to solve problems with this
way. Support of Absolute majority of members from total composition is ne-
cessary to make final decision of National Assembly (parliament)'; in other
words, use of this method must be accompanied with serious consent.

3) Spain

Besides joint legislative method there two types of legislative methods
in France. Among of these, first is regulated under the article 150 of internal
regulations of Spanish representative assembly. According to this article,
general board and presidential council as a result of consultations with con-
sultative board on their proposal, enact some laws without direct and partial
discussions.’

The next method is regulated under the constitution of Spain. Accord-
ing to article 74 of the constitution of Spain representative assembly and se-
nate confer standing committees with the right to enact law. In this case,
draft or proposal before the arrival in general board can be transformed into
law. The purpose of the use of this method is rapid enforcement of some
laws.’

4) Italy

Constitution of Italy provides three types of legislative methods with
regard to discussion in commissions. Among of these, first is an ordinary
method, second is the method based on governments’ will; and the third is
mixed legislative method. In the examples of Italy, the major role in the leg-
islative acts is played by the commissions. In other words, general board is
left outside of legislative works.* In this system, draft or proposal is dis-
cussed in commissions. Therefore, it facilitates rapid and effective wok of
parliament. Up to now, 74% of laws have been transformed into laws in the
legislative parliament of Italy before discussing them in the general board.’
Italy is the only country in the world where commissions are endowed with
such rights.®

5) Turkey

Till today, two kinds of legislative methods are being used in Turkish
parliamentary law. Among from them, first one was used since the start of

"Erogul, op. cit., p. 169.

? irfan Neziroglu, ‘‘Legislative Regulations in the Parliament of Spain’’, Legislative Magazine, No:
1, April-May-June 2006, p. 136

*Ibid., s. 137.

* Ergiil, op. cit., p. 120.

* Havvana Yapici, Legislative Magazine, No: 5, April-May-June 2007, p. 64.

¢ Ergiil, op. cit., p. 121.
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republic. The name of this method is ‘the discussion in the condition of ash’,
that is to say, discussion is worthless; by this method, ‘voting in the condi-
tion of ashes’ is being implemented after discussing draft laws without dis-
cussion of articles in the parliament in terms of joint character. Abovemen-
tioned method was frequently used by the parliament in 1926-1956."

In the parliamentary law of Turkey, with regard to private legislative
method, first systematic regulation was established in accordance with the
1996 amendments of internal regulation. It in the name of "basic law imple-
menter’ expressed private legislative method. From the beginning, there
were certain amendments made in this method as a result of the consent be-
tween government and opposition, which in turn was strongly criticized by
the opposition and was appealed in the court. In this regard, due to the in-
compatibility with the constitution it has been invalidated.

Regulated “Method on the implementation of basic laws” under the ar-
ticle 19 of internal regulation of the Turkish parliament named as “basic
laws” limits the question-answer of regulations without consideration of
drafts and proposals discussions in the general board and only with the dis-
cussion of certain topics.

V. Jurisdictional function evaluation from the prospect.

Effective work of jurisdictional body from the beginning to present for law-
ful ground preparer Internal Regulation’s profile fitness, important strategic
goal.” Concerning internal regulation changes policy in practical analysis,
basis of all changes seen from opposition perspective discussion is neces-
sary.3 Changes introduced through parliamentary reform mean not the same
for government and opposition. Especially, changes concerning right of
speech and duration in jurisdictional process, along with government attempt
aimed at insurance of efficient activity of parliament, from opposition pers-
pective all this is guillotine directed towards the suppression of the voice of
opposition.

Concerning private jurisdictional methods most debatable question is
parliamentarians who see this method like being in and out of jurisdictional
process. Especially when taking into consideration speech and question and
answer concerning time limitations, abolition of healthy negotiation envi-
ronment by parliament and parliament members’ active participation in ju-
risdictional processes, there is to be noticed contrary standing. For example,
in parliament of Turkey in ‘basic law implementation’ process draft a pro-

2 iba, op. cit., p. 69.
3 Ibid., p. 69.
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posal in general board is discussed by chapters, and all chapters are com-
posed of 30 articles. Accordingly, when discussion 30 articles chapter ac-
cording to this method time set for discussion becomes less by 1/30 hours
comparing to simple discussion method." That is, in order to present an ar-
ticle from the chapter it takes half minute for presenter and 10 seconds for
parliamentarian, the former will evaluate and provide critics. For such chap-
ters there are 15 minutes question and answer time set. In this each article
discussion time is 15 seconds. In this situation, impossibility of parliamenta-
rians’ involvement in the process is evident. Thus created will of parliaments
and its healthiness is the matter of other discussion.

The essence of parliament is discussion of arguments and counter ar-
guments in public, public negotiation, public opinion non-agreement and
governance.zParliament is the arena where negotiations are organized; or, by
the end of debate process, the way of presenting argument against an argu-
ment will lead to the truth.’ From this perspective, negation is one of the ba-
sics of parliamentarism. But here mentioned negotiation terminology should
not be an endless debate environment. If it will be understood this way, end-
less debates won’t lead to any result, and consequently, there will emerge a
crisis in the parliament since the former could not accomplish its duties. To
be short, debate environment should not be abandoned, neither endless de-
bate environment should be maintained in parliamentary system and already
implemented regulations should serve this goal too. Private jurisdictional
methods should be evaluated and discussed this way too.

As was mentioned above, changes in house regulations as a direction of
parliament effective work represent workforce spent in vain aiming at neu-
tralization of existing obstruction tool in the hands of opposition. The aim of
private jurisdictional method introduced, which is political power, assist to
parliament on its faster functioning is seen by opposition as its voice sup-
pression attempt. This contradiction between government and opposition
should be evaluated in the frame of democracy and culture of agreement.

Democracy is universally spread doctrine.* While determining democ-
racy the following should be taken into consideration: definition of democ-
racy according to elections is the lowest level of definition nowadays. This
definition should be abandoned. Democratic definition according to under-

! Fulya Kantarci ve Mustafa Yildirim, Constitutional Court, 26 October 2005 date and access:
2005/74, K: 2005/73

2 Carl Schmitt, Crisis of the Parliamentary democracy, (¢ev. Emre Zeybekoglu), Ankara, Dost Kita-
bevi Yayinlari, 2006, p. 53.

3 Ibid., p. 71.

4 Ozbudun, op. cit., p. 87.
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standing level is more universal and ideal." ‘Electoral democracy — liberal
democracy’ different writers assume that in order to characterize regime as
democracy it is important not only electoral mechanism formation which is
not sufficient but to guarantee political minority’s basic rights and liberties
along with the conduction of political majority supportive elections.’

Robert Dahl states that democratic period should possess 5 criteria.’
First is an ‘active participation’ criterion. The importance of this criterion is
in the following: before united politics being accepted, all members should
possess equal and active possibility to express their opinion if some mem-
bers are given more time to expression his/her opinion becomes easy to
adopt. In this case, minority, the rights of which were limited try to employ
different ways, which will result in jurisdictional activity and its effective-
ness confuse. This situation in parliamentary system is known as ‘obstruc-
tion’.

Obstruction’ as parliamentarians’ right to speech and give a directive, is
employed to avoid termination of opposed jurisdictional process and to in-
sure postponement.” This method is frequently used by parliamentarians in
minority against parliamentary majority. Besides the term ‘obstruction’ crit-
ics, it does not bear any technical internal regulations laws frustration. The
term contains activities implemented according to internal regulations simi-
lar ways. For example: in spite of wrongfulness to grant parliamentarian a
right of regulation and a word stipulated from house of regulations, is bear-
ing traits common to ‘obstruction’ concerning slowing down jurisdiction
process. Indeed, concerning jurisdictional techniques of the term ‘obstruc-
tion’, important direction is where lack of lawless traits is regarded as lawful
way of existence.’

Parliamentary majority is using famous ‘guillotine’ method against op-
position’s implementation of ‘obstruction’ method by lawful means. ‘Guillo-
tine’ foresees speech duration limitations or after some times its termination.
Guillotine established against obstruction implementation, is more accepted
by parliamentary majority.°

When government and opposition use contradiction tool against each
other —guillotine and obstruction, this does not prove lawlessness of neither
of them. Herewith, implementation of guillotine principle often is an object

! Samuel P. Huntington, Third Wave’’Ankara, Tiirk Demokrasi Vakfi Yaynlari, 1993, p. 7.

2 Levent Goneng, TurqeTS1 arCevnebis SeuTanxmebloba da gamosavlis gzebi, Ankara, Adalet
Yaymevi, 2008, p. 1.

* Robert Dahl, On the Top of the Democracy, Ankara, Phoneix Yaymlari, 2001, p. 39.

* Seref iba, Parlamento Hukukunda Obstriiksiyon Ve Giyotin Kavramlart, op. cit., p. 147.

3 Ibid., p. 151.

¢ Ibid.
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of democratic principles criticism. Finally, groups belonging to parliamenta-
ry majority can mute opposition through guillotine’s hose regulation. But
freedom of speech should definitely be ensured in democratic system. On the
other hand, there should be noticed that freedom of speech is not only the
means to vote and provide your opinion. Freedom of speech represents the
right to hear the other person’s speech too.! From this perspective, freedom
of speech for those in minority does not represent any sense, but for parlia-
mentary majority it bears considerable importance.

When having look at world examples, it is important to mention that
private jurisdictional methods in most cases are used as means of political
majority’s laws adoption. In private jurisdictional methods, right to speech,
duration of question and answer time, and limitation of debate environment,
all this serve to neutralize opposition and its participation in jurisdictional
process, and strengthening of political majority. Following this way, political
majority without necessity to agreement will act according to its goals. Es-
pecially, when party is stable parliamentarians can’t leave the frames of par-
ty appeal. In such cases, decision making power is concentrated in one hand.
This situation concerning majoritarian democracy understanding, can lead to
development of other problems.

In order to ensure parliament’s efficient functioning, there could be
mentioned employ of private jurisdictional methods for useful aims. There
should be taken into consideration that laws’ fast adoption does not always
result in positive outcome. According to Lijphart, majoritarian methods can
bear more rapid decision making possibility among consociational democra-
cies but adopted decisions cannot always be the result of its adopters’ intelli-
gence.2 On the other hand, it is important to mention that the laws adopted
by majority government not paying attention to opposition requirements can
be denied by future government coming to power. Because of opposition and
majority contradiction, every new government’s primary step might be
amendment or abolition of laws adopted by previous government.” While
having a look, for parliament such a situation must not be confusing. Consi-
dering this government — opposition endless contradiction law’s rapid prom-
ulgation won’t have a sense. From this perspective, basic aim is the formula-
tion of the law rapidly and effectively with the process of private jurisdic-
tional method, while the question of the former’s usefulness level can be de-
batable.

! Dahl, op. cit., p. 101.
2 Arend Lijphart, Motives of Democracy, istanbul, Salyangoz Yaymlari, 2006, p. 247.
3 Ibid., p. 47.
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Conclusion

Private jurisdictional methods, opinion regarding limitations within the sys-
tem, accordingly, there is no possibility for opposition to interfere in juris-
dictional activity. There is a need for the question to be asked: Should par-
liamentarians’ active interference in jurisdictional activity be neglected be-
cause of the reference to parliament’s fast operation? It is impossible to give
a positive answer to this question. Discussion of parliament basis, argument,
and counter argument in public, is public agreement and governance', like-
wise, opposition aspiration towards self-exclusive goal does not fit main
principle of parliamentarism. Any regulation or practice being against inclu-
sion of opposition in jurisdictional process creates problem when relating to
democratic principles. In addition, parliamentarians’ duties fulfillment and
use of rights, is possible through active jurisdictional participation. Because
to this reason, any regulation or practice that might hinder parliamentarians’
active participation in jurisdictional process, primarily will lead to some con-
stitution related risk. In this case, following result is achieved regarding ju-
risdictional function: parliament should not be a victim of parliamentarians’
active participation in jurisdiction because of parliament’s faster and effi-
cient operation. For that reason, regulation implemented concerning private
jurisdictional methods should ensure opposition’s evolvement on required
level.

Aim of private jurisdictional method adoption serves the principle of
parliament’s more efficient operation.” But we have to take into considera-
tion that this methods like guillotine method could be used to keep opposi-
tion silent. Finally, there is always a risk that decisions of government ma-
jority groups could be made against non-governmental minority groups.’
Taking into consideration this situation, the necessity to protect non-
governmental groups from majoritarian dictatorship is clear.*

In conclusion, it is to be mentioned usefulness and risk of jurisdictional
methods and obvious problems of their ‘jurisdictional function’ and ‘posi-
tion-opposition disagreement’ too. For this reason, I think once more obser-
vance of private jurisdictional method taking into consideration related prob-
lems is a necessity. Particularly, in order to avoid position-opposition bal-
ance deviation towards position, when relating to private jurisdictional me-
thods in parliament qualified majority rules should be established. As we can

! Schmitt, op. cit., p. 53.

% Iba, ““Obstruction and Guillotine Terms in the Parliamentary Law’’, op. cit., p. 163.

3 Levent Géneng, ‘‘kanonierebis termii da konstituciaTa kanonierebis problema’’, Ankara Universi-
ty Faculty of Law Magazine , vol: 50, No: 1, 2001, p. 146.

* Ibid.
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see on example of Turkey, condition of appeal can be foreseen only for ac-
curate form drafts or proposals concerning private jurisdictional methods.

Concerning parliament’s active and efficient operation, besides private
executive methods new solution could be found. The essence of this solution
is a matter of separate discussion. While, nowadays there are two ways on
the front line. First of which is specialization and division of work inside the
parliament. Second way is parliament’s ensured support and service rise di-
rected towards its subdivisions and members." In this point, attention is paid
to parliamentarians’ consultancy. In the direction of parliamentary activity
ensuring it is possible to search for this or that ways. But it has to be noticed
that while making reformative steps in parliamentary system constitutional
and seen from democratic perspective suitability of results placed in epicen-
ter is extremely important. Otherwise, implemented steps, in average and
long time limit will be harmful.

' Mine Yildiz, ““Turqetshi sakanonmdeblo funqcuis mxriv parlamentaris consultancy’’, Legislative
Magazine, No: 4, January-Fabruary-March 2007.
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Narine Babayan1

Constitutional Law on the life — General
Characteristic

The major step to development of human rights
were bourgeois-democratic revolutions XVII-
XVIII century of century which have put forward
not only a wide set of human rights, but also the principle of the formal
equality which has become by a basis of universality of human rights, origi-
nally democratic character which has given to them.

The further stage of deepening and development of the catalogue of hu-
man rights became second half XX century After the Second World War ac-
companied by rough mass infringements of human rights, they have fallen
outside the limits an interstate problem and became a subject of constant at-
tention of the international community. The recognition of the General dec-
laration of human rights, the European convention on protection of human
rights and the basic freedom, the International pact on the civil and political
rights, the International pact about the economic, social and cultural rights,
the Convention on the prevention of crimes of a genocide and punishment
for it, the International convention on liquidation of all forms of a racial dis-
crimination and of some other major international legal certificates was the
invaluable contribution to development of a civilisation and cultures of XX
centuryln PA the right to a life is the highest also is fixed by value in the
item of 15th Constitution PA.

In the General declaration of human rights this right is fixed in item 3
which have proclaimed the right of each person on a life, on freedom and on
inviolability of person. In the International pact about the civil and political
rights of 1966 more developed definition is made: «the Right to a life is an
inalienable law of each person. This right is protected by the law. Nobody
can be any way deprived a life» (p.1 item 6).

Statistical service of EU has published the data according to which for
last 2 centuries inexact medical diagnostics and treatment has carried away
in 1,5 times more than human lives, than all large wars for the same period
time. As an above-stated bright example that fact that 2010r can serve. Has
not been registered medicine under the name "Ukrain" which was invented
by the doctor V.Novitsky and which has passed about 2 thousand researches

! Student of the law Faculty,Yerevan State University, Republic of Armenia
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medicine was for treatment of oncological diseases in different stages of de-
velopment of illness. Course of treatment consisted from 40 injection, eve-
ryone which cost 814 hryvnia. medicine was not registered, on my personal
conviction, only to that any medicines applied to struggle against oncologi-
cal diseases bring fabulous reach to Pharmaceutical firms starting them and
this medicine was simply unprofitable to them. This example visually visible
that human rights on a life before personal interests of the powerful public
health companies.

I. Comparison the death penalty with the right to a life

In the legal literature the death penalty is characterised as deprivation of the
person of a life as punishment. Actually that the death penalty often lega-
lized in such countries which, according to many international legal certifi-
cates undertake to protect the right on a life, not is out frameworks of any
logic as in these certificates that circle of people whose the right to a life
must be to protected is not concretised. When result arguments such — «all
society against an abolition of capital punishment», and «the people voice —
a voice Divine» (vox populi, vox dei) it is impossible to agree with it simply,
after all has crucified a voice of the people and the Christ.

First of all it is necessary to discredit a popular belief that the death pe-
nalty can constrain criminality. The science and sober historical estimations
testify to other. Strengthening of retaliatory measures and criminality growth
usually go in parallel.

After the Second World War the tendency to reduction of application and
a full abolition of capital punishment was outlined in the world. It is marked,
what not last role in it norms of item 3 and 5 General declarations of human
rights, adopted by the General Assembly of United Nations Organization on
December, 10th, 1948 which establish have played that each person has the
right to a life and that nobody should be exposed to tortures or the reference
severe, brutal and humiliating its advantage and punishment. According to a
group of authors of chair of criminal law and criminology the Moscow state
university, «in the given context the death penalty unequivocally concerns
punishments severe and brutal» [2]. Besides, the abolition of capital punish-
ment is recommended by Resolutions of General Assembly of the United
Nations from December, 8th, 1977 and from December, 15th, 1980, and also
the Second optional protocol to the Covenant on Civil and Political rights,
accepted by General Assembly of the United Nations on December, 15th,
1989.
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In 1978 the death penalty has been cancelled in Spain, in 1981 — in
France. Since 1990 the death penalty have cancelled completely about 40
countries and territories.

To the middle of 2007 89 countries have cancelled the death penalty for
all crimes. 10 More countries have kept it only for the grave crimes separate
especially made in the military time, having excluded possibility of an inflic-
tion of death penalty for so-called ordinary crimes. 30 countries have can-
celled the death penalty in practice, that is did not carry out death sentences
last 10 years and are going and to adhere further to the moratorium, or offi-
cially declared introduction of the moratorium on execution of death sen-
tences. Thus, by this time in the world is 130 countries which have cancelled
the death penalty in the law or in practice, and 68 countries which keep and
continue to apply this measure.

Since 1965 more than 50 countries have expanded the list of crimes for
which the death penalty can be appointed. By data for 2000, in 21 country
the death penalty for the crimes connected with safety of the country (espio-
nage, high treason, etc.) is provided. In 13 countries have entered the death
penalty for terrorism, for hijacking if it has brought to ruin people, for mur-
der of hostages. In some countries the given punishment for kidnapping if it
has led to their death is provided. In 21 country the death penalty for the
crimes connected with a drug trafficking is established. In 13 countries the
death penalty is provided for economic crimes (corruption, plunder of public
funds, an attack on employees of the customs, the armed robbery). In a num-
ber of the Islamic countries the death penalty for adultery, rape, homosexual-
ity, sexual relations between non-Muslim and the Moslem is established. [5]

By data «the International Amnesty», in 2006 at least 1591 persons have
been executed in 25 countries and at least 3861 persons have been sentenced
to death in 55 countries. [6]

According to the organisation data «International Amnesty» in 2008 the
greatest quantity of the death penalties took place in China (1 718). In 2008
in Iran the number of the executed has made, at least, 346, in Saudi Arabia
— 102, in the USA — 37, in Pakistan — 36, in Iraq — 34. In total in 2008 2
thousand 390 persons in 25 countries have been executed.
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II. The Constitutional law characteristic on the life

2.1. Definition of the moment of the beginning and the termination of
the right to a life

In 1972 the American biologist V.Potter has entered into a scientific turn
concept "bioethics". He understood as it the new scientific discipline uniting
biological knowledge and human values. Originally bioethical problems con-
tacted problems of artificial interruption of pregnancy, euthanasia, sexual re-
lations, health services, a spare-part surgery. In the further their number it
has been expanded. Traditionally bioethics of the right is considered in three
aspects:

1. A parity of biological essence and the legal person of the person;

2. Interaction of somatic components at the decision of legal questions;

3. The factor of the danger caused by uncertainty and risk of many un-
controllable scientific researches.

One of the most authoritative domestic works in the field of right bioeth-
ics is the book of the doctor of jurisprudence, judges of the European Court
under A.I.LKovlera's human rights «right anthropology».

The particular interest is represented by questions on definition of the
moment of the beginning and the termination at the person of the right to a
life.

In the world legal literature spread that opinion on which fundamental
laws and freedom of the person belong to everyone from a birth. Such ap-
proach in many countries including PA, serves as a basis for legalisation of
abortions. Together in that (as it is paradoxical!), such approach will not
quite be co-ordinated with a number of norms of international law. First of
all, it is necessary to pay attention to a preamble of the Convention on the
rights of the child (it is accepted by the resolution of General Assembly of
the United Nations from November, 20th, 1989) According to which the
Convention state-participants, including Russia, take into consideration that
«the child, in view of its physical and intellectual immaturity, requires an
appropriate legal protection, both to, and after a birth». Besides, in Conven-
tion item 1 according to which «the child each human being before achieve-
ment of 18-year-old age» admits, the initial moment from which it is neces-
sary to recognise the human being as the child is not established. On sense of
resulted article the child is not only the born human being, but also and what
else is in a parent womb, was not born. Acknowledgement to this argument
can be found and in the domestic legislation. So, according to item 1190 of
GK PA the citizens who were conceived at the moment of a life testator tes-
tifying to that civil capacity arises at the person till a birth. It is a question of

106



the position provided by the Law of XII tables according to which the child
who was born after death of the father- testator, was considered as the suc-
cessor and, owing to it, could be mentioned in the will. Subsequently similar
position has been fixed in later legal sources — Guy's Institutions and Diges-
tah Justiniana. Besides, under the law Julia Velleja with a view of protection
of laws of succession of a human germ to it at the desire of pregnant mother
the trustee, authorised to exercise administration of property which the germ
in a case poxzaenus2 should inherit was appointed. Not casually on boun-
dary II-III centuries the Roman lawyer Tertullian wrote: «The one who will
be the person, already the person».3

The resulted norms of Latin legal sources were receptioned by the coun-
tries of the romano-German legal system. So, according to paragraph 1923
(2) German Civil code «the person who was not born, at the moment of inhe-
ritance opening, however has already been conceived, it is considered born
before inheritance opening». And paragraph 1777 (2) I'TVY says that «the fa-
ther can appoint the trustee to the child who will be born after his death if it
is competent on it in case of a birth of the child to his death».4 In item 725
of the French Civil code position according to which persons, «inheritances
existing at the moment of opening» can be successors only contains. Thus
the concept of "existence" is, on sense PGA, wider, than concept «findings
in live», and allows to allocate hereditary capacity conceived, but yet not
born children.5

According to the majority of jurists, the above-stated norms at all do not
allocate a human germ with the subjective rights: the person the subject it
becomes right only in the event that he will be born, and besides will be born
the live. Thus a part of jurists consider that the conceived child (nastsiturus)
is allocated conditional civil capacity, others tend to that the law simply pro-
tects the future rights nastsiturus, without recognising its capable person.6

As to the first point of view it has deep enough historical roots. Really, in
sources of the Roman right there are the norms equating the conceived child
to already born subject of the right in the presence of two conditions. First,
and born after his death, possess the right of succession. Thus, current legis-
lation PA also protects interests of a human germ, naming its "citizen",
"child", instead of "part" of a parent organism deprived independent life.
According to item 219 Criminal Code of Germany 1871 (as of August, 17th,
1999) «the woman should understand that the yet not born person in each
stage of pregnancy has own right to a life and that therefore pregnancy inter-
ruption in a legal society is taken into consideration only in an exclusive sit-
uation...». As we see, the German criminal law is far from considering not
born human being as not possessing the independent rights «a part of an or-
ganism of mother», on the contrary, the legislator equates abortion to murder
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gyenosekal. In the ancient Roman right there were norms, to a certain extent
the conceived child should be born the live. Secondly, the recognition civil
standing for the conceived child should correspond it uaTepecam.7 Positions
of Latin legal sources have made essential impact on formation in a science
of civil law of the theory «conditional standing » human fetus.8 the Given
theory finds acknowledgement in the legislation of some foreign countries.
So, according to the Civil code of Hungary 1977 the person if he was born
live, is capable from the moment of conception. In the Civil code of Cze-
choslovakia it is specified 1964 that capacity possesses and the conceived
child if he is born the live. Under the Civil code of Spain 1889 civil capacity
the physical person arises from the moment of a birth, thus conceived child
is considered as born if he was born, has a human body and has lived 24
hours from the moment of branch from a parent organism.

Establishing the right of nastsiturus on inheritance, the civil legislation
does not recede at all from the resulted rule: nastsiturus it is not allocated
civil capacity, not the subject it becomes right. In this case the law only
guarantees protection of the future human rights, — those rights which will
arise at it in the future, in case of a birth the live. Thus, recognising nascitu-
rus as the successor, the legislator means that the right to inheritance will
arise at it in case of a birth the live. Thus arisen right will operate with a re-
troactive effect. At the same time, in the foreign legislation there is other ap-
proach to a problem of protection of the rights of a human embryo. So, in the
Netherlands the yet not born child is considered already born if this pre-
sumption corresponds to its interests.

The manager. Chair Embryology biological faculty of the Moscow State
University the professor, Dr.Sci.Biol. V.A.Golichenkov and the professor of
chair sm6puonorun J[.B. Priests. The position of some foreign experts ac-
cording to which abortion represents not simply harmless «pregnancy inter-
ruption», but «deliberate murder» is more categorical.

The conclusions of modern medicine consisting in a recognition of abor-
tion by murder of the person, correspond to a position of Christian faiths.
The big role in formation of initial judgement of Christian Church about
abortions the decision has played the Constantinople cathedral of 692 ac-
cording to which «there is no difference, whether kills someone the adult
person or a being at the very beginning of its formation».

It is necessary to mention and the moment of the termination of the right
to a life which is certain by Law RA «About transplantation of bodies and
(or) fabrics of the person». The conclusion about death is given on the basis
of ascertaining of irreversible destruction of all brain (death of a brain), es-
tablished according to the procedure confirmed by Ministry of Health of Re-
public Armenia.
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2.2. Euthanasia

Since the most ancient time the life and death problem was a subject of phi-
losophical and legal judgement. The most different judgements expressed.
Socrat and Platon, for example, considered admissible murder of seriously ill
people, even without their consent. Moreover, they believed that the person,
owing to the weakness become by a burden for a society, is obliged to com-
mit suicide that it is its moral imperative. T.Mor wrote (the Gold book,
1516): «If illness not only does not give in to doctoring, but also delivers
constant tortures and torments priests and the authorities address to the suf-
ferer with such arrangements: it cannot consult with any tasks of a life, is
unpleasant for others, in burden to itself and, so to say, endures already the
deathy.

In criminally-legal value euthanasia it is defined as deliberate deprivation
of a life of hopelessly sick person for its disposal of sufferings. On ways of
application it divide on "active" (positive), consisting in fulfilment of certain
actions on acceleration of death of hopelessly sick person, and "a passive"
(negative), which essence — refusal of measures, prolonging a life of such
patient. As a rule, euthanasia it is considered a crime, but its structure con-
cerns the exclusive. I will remind that active euthanasia concerning incurably
sick it is condemned by the Nuremberg international tribunal as a crime
against humanity. The world medical association (BMA), repeatedly consi-
dering a question about euthanasia, always found its inadmissible and cate-
gorically condemned. Its Declaration about euthanasia has confirmed 1987
that « euthanasia as the certificate of deliberate deprivation of a life of the
patient, even at the desire of the patient or on the basis of the reference with
the similar request of its relatives, is not ethicy. It is necessary to underline
that it is a question only about active euthanasia. Passive euthanasia it is le-
gislatively resolved more than in 40 states. In separate states of the USA the
special document named «Will during lifetime» in which the person himself
defines a measure of the help which he would like to receive at a possible
hopeless condition is legalised. So, in the State of California it is authorised
to chronically sick people to resort to passive euthanasia after will signing at
two witnesses. The number of supporters euthanasia, considering that each
person has the right to worthy and easy death, invariably grows. On April,
10th, 2001 the Parliament of Holland has confirmed the law releasing from
the criminal liability of doctors, helping to die to suffering hopelessly sick
people. Thus, Holland became the first country which has legalised active
euthanasia. In March, 2002 the Supreme Court of Great Britain has given
«the right of worthy death» to the 43-year-old paralysed woman.
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In my opinion, there are no arguments against human rights declaration
on a life and death for two rights are closely interconnected. Besides, there
are powerful arguments in favour of the permission both active, and passive
euthanasia — is final, in exceptional cases, in the presence of the conscious
request of the patient, impossibility to facilitate its sufferings known me-
thods and means and doubtless validity of impossibility to save a life of the
patient.

The international pact about the civil and political rights (1966) considers
the right to a life as an inalienable law of each person. In the Russian legisla-
tion the right to a life is proclaimed for the first time in 1991 in the Declara-
tion of the rights and freedom of the person and the citizen. Human life has
taken a special place and among objects criminally-right protection. In item
20 of the Constitution of the Russian Federation it is told that «everyone has
the right to a life». But the human rights recognition on a life logically
means also a recognition of its right to death.

A number of authors consider that nobody is free to deprive of the person
of a life which in all cases should be supported to the natural end. Against
euthanasia also the church actively acts. According to Buddhists, on the con-
trary, the condition of the person at the moment of death is deciding for its
posthumous destiny, therefore it is more preferable, if the person dies easy
and without tortures. As truly marks F.Fut, «be not simple a condition can
live to be defined as the blessing or in itself to be considered as it, namely
the life reaching the certain standard of normality».

Thanks to mass-media there is a decriminalization euthanasia in public
consciousness. The majority of authors consider admissible only passive eu-
thanasia at observance of following conditions. First, the subject of the right
on voluntary euthanasia there should be the capable responsible patient who
is in a hopeless condition, established by a consultation of doctors. Accord-
ing to some authors, the right on euthanasia can be given also to those pa-
tients which illness though is not deadly, however will inevitably result «de-
gradations of the person». Secondly, a victim euthanasia the deranged person
can become passive provided that it, still being made, has taken care to make
«the lifetime willy, providing realisation euthanasia in case of a hopeless
condition and diminished responsibility of the testator. The lifetime will can
be made and on a case of "degradation of the person» the testator owing to
illness. Of euthanasia minors, including newborn, and also incapacitated cit-
izens various opinions are expressed. So, for example, from the point of
view of M.N.Maleina, it is possible to offer the following decision of a ques-
tion about euthanasia minors. Aged till 14 years the question on the life ter-
mination should not be put, as juvenile not quite understands value of the ac-
tions and (or) cannot supervise over them. At the age from 14 till 18 years
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the minor independently solves a question on the termination of the life tak-
ing into account the general criteria which operate concerning adult patients,
and the written approval of his parents. The subjects authorising legality eu-
thanasia (a consultation of doctors, Office of Public Prosecutor or court),
have the right to postpone the decision of this question before achievement
by the patient of 18-year-old age. Along with the resulted point of view in
the special literature there are the extreme positions essentially expanding
subject structure of victims compulsory euthanasia without any guarantees of
observance of their legitimate rights and interests. So, C.fI. The Doletsky
considers that euthanasia is fair in relation to paralysed, to patients-morons,
and also in relation to newborns with an atrophied brain, to fruits of pregnant
women if the ugliness or pathological infringement incompatible with life is
proved.

The right on euthanasia belongs only to that patient who, owing to ill-
ness, tests considerable physical and sincere sufferings, ineradicable in the
known ways.

The request of the patient about euthanasia should be realised and steady,
based on the preliminary information on a condition of the health and certifi-
cate consequences euthanasia. Besides the listed conceptual conditions legal
euthanasia some procedural frameworks guaranteeing legality of its realisa-
tion are offered. First, the request of the patient about euthanasia, no less
than the fact of reception of the corresponding information should be in writ-
ing issued. And the written request of the patient is subject to the notarial
certificate. Secondly, for realisation euthanasia it is necessary to secure with
the preliminary permission of the public prosecutor or a judgement. Thirdly,
the fact and a way of realisation euthanasia should be specified in the medi-
cal documentation.

Legalisation euthanasia, according to others lawyers, even it is exclusive
in the passive form, leads actually to application active euthanasia. So,
P.D.Tishchenko notices that in the USA «procedures passive euthanasia are
used as roundabout a way of realisation active euthanasia. For example, use
of high doses of the sedative means actually causing a coma of patients is
admissible. Then actions supporting a life (mainly introduction in an organ-
ism of liquids) stop, and the patient dies in some days from dehydration».

M.N.Maleina believes that «in degradation (destruction) of the person
such persons can do nothing consciously so, and their desire refuse from eu-
thanasia also can to be called in question». The given judgement refuses to
the "degraded" person ability to make the realised decisions. However, ac-
cording to the law, such ability is absent only at deranged and incapacitated
persons. Thus, the resulted judgement shows the disrespectful relation to
human advantage and the subjective rights of the "degraded" person.
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Will of the patient about euthanasia assumes its knowledge of a condition
of illness and consequences euthanasia. Meanwhile now in Armenia and
abroad sharply enough there is a problem of reliability and completeness of
the information on a condition of the patient. The doctor often resorts to «sa-
cred lie» which happens so refined that not at once is distinguished by ex-
perts. Being guided by criterion of granting to the patient of only "necessary"
information foreign courts often justify «sacred lie» doctors.

From the above-stated there is old as the world a philosophical question
on the law purpose. Whether there is a morals sphere to which there are no
affairs to the law, or the law should watch observance of moral foundations
properly? «This question in a context of jurisprudence of the United King-
dom and philosophical bases of the right presently discussed the professor
Heart and lord Devlin. In general the first has apprehended philosophical
sights which in the last century were expressed by John Stewart Mill while
last believed that the morals are closely connected with the right. Lord Dev-
lin asserts that as the law exists for society protection, it should protect not
only an individual from debauchery, operation and infringement of its rights,
but «also to protect a society both its political and moral views without
which people cannot live together. The morals of an individual are not indif-
ferent to a society the same as also its loyalty. With them it prospers, and
without them perishesy.

Lord Devlin also asserts that the criminal law of England not only «from
the very beginning prosecuted morals subjects, but also continues to watch
observance of moral principles». Among acts on which criminal cases were
raised and which it has carried to a category of crimes against morals (in
spite of the fact that is disputable, whether they a damage cause to a society),
there were euthanasia, i.e. killing of the person under its request, mass sui-
cides, duels, abortions, kpoBocMecuTeNnbHBIe communications of brothers
and sisters. All these actions can be made privately, without putting thus a
damage another, and they do not mean debauchery or operation of others.
However, as he marks, nobody comes so far to take out all these problems
for limits of the criminal legislation as concerning morals of a private life ».

In the light of the above-stated it would be desirable to express the opi-
nion. In my opinion, our country is yet ready even to discuss the given prob-
lem. Level of respect of another's rights in our society is lowest, and a pur-
suit of "modern" western ideas — only a craze. In the long term, in my opi-
nion, it is necessary to consider arguments of both parties, carefully them to
analyse. Personally I find it difficult to take this or that part in this dispute,
too arguments as supporters, and opponents euthanasia are strong. Probably,
sometime it also begins to be applied in practice, at least, some countries as
it was already marked, have risked to go on this way. Well, it is necessary to
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look at their experience, after all it is much more reasonable to study on
another's errors, rather than on own.

III. Practece of European court under human rights on affairs of the
right to a life in the conditions of action of special legal regimes. Domes-
tic mechanisms of maintenance of the right to a life

In this connection a question is considered to result necessary some exam-
ples which demonstrate the legal point of view of the European court under
human rights (henceforth-court) in the relation pacMmorpuBaemoro a question.

Legality of a tresspass according to a position of the European Court un-
der human rights follows also from remedial features of a legal design of the
bases of responsibility of the state. According to Court, absence of objective
and independent investigation of a case of a tresspass is the independent ba-
sis of responsibility of the state for actions of the bodies and their officials.
The given position of the European Court business «eloquently shows Ma-
kann and others against the United Kingdom» (McCann and v. UK). Cir-
cumstances of business are that.

Employees of special services on struggle against terrorism have received
data about preparing citizens of Ireland Makkann and others act of terrorism.
Employees of special services have killed Makkann and others which really
were terrorists, explaining murder by that in the circumstances special ser-
vices did not have other choice as terrorists at any moment could put in ac-
tion the explosive mechanism. The European Court recognised that the right
to a life of killed Makkann and others has been broken, recognising that to
Court instructions of a management of special services which could certify
have not been given that, killing Makkann and others, employees of special
services operated not purposely, and murder in the circumstances was an
adequate, necessary and well-founded measure.

In an another matter «Gulek against Turkey» (Gulec v. Turkey) has been
established by Court that during a counterterrorism operation on March, 4th,
1991 in the city of 1dil 15-year-old Ahmed Gulek who has casually appeared
in a place of terrorist events has been shot. The state in the arguments speci-
fied that there are no proofs of murder of Ahmed Gulek a bullet of em-
ployees of a safety force. According to the state, Ahmed Gulek could be-
come a victim of unstated persons. However, being based that a safety force
had been used the weapon and by the state it is not made objective investiga-
tion of causes of death of Ahmed Gulek, the court recognised infringement
by the state of the right to a life of the victim, having specified literally the
following: «The general interdiction of any deprivation of a life agents of the
state, following from sense of item 2 of the Convention, is inefficient, if in
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practice validity of application by the authorities of the force, capable to en-
tail death of people, is not exposed to a critical estimation. To protect a state
duty the right to a life, provided item 2 of the Convention, together with the
general duty stated in item 1 of the Convention, to provide «to everyone, be-
ing under their jurisdiction, the rights and freedom provided in section 1 of
the Conventiony, assume presence of the effective form of official investiga-
tion of cases of murder of the people who have resulted application by
agents of the state of force (inter alios). Performance by the state of duties on
protection of the right to a life according to Convention item 2 means that
agents of the state are responsible for unreasonable application of the force,
capable to entail death of people. Therefore their actions should be a subject
of the independent and public estimation, capable to define, whether applica-
tion of corresponding force in a concrete case »is justified. Thus, in the deci-
sion of a question on responsibility of the state for infringement of the right
to a life in the conditions of special legal regimes it is possible to allocate
two legal positions of the European Court under human rights.

The first is based on representation about absolute responsibility of the
state, obliged to provide in a society the world and an order, personal and
property safety of people being under its jurisdiction. Therefore infringement
of the public world and an order, creation of threat of safety for people are
the independent bases of responsibility for the done harm for the state. And
any circumstances, not only acts of terrorism, but also, for example, mass
riots can be the reason of approach of harm. Proceeding from what for ap-
proach of responsibility of the state has no value, whether violent action
from officials of the state, either terrorists, or unstated persons proceeded.
Thus it is necessary to mean that according to item 15 of the Convention
from November, 4th, 1950 even war or other state of emergency are not the
bases for infringement of the right to a life.

The second position is directly connected with definition of criteria of
well-founded application of force by state structures or their officials, doing
deprivation of a life by the lawful. Considering that on sense of the Conven-
tion from November, 4th, 1950 any belittling of the rights and freedom of
the person fixed by the international certificates, should have exclusive and
extreme character the list of cases of lawful deprivation of a life is directly
provided in item 2 of the Convention from November, 4th, 1950 In particu-
lar, such cases concern: deprivation of a life for protection of any person
against illegal violence; for realisation of lawful detention or prevention of
runaway of the person concluded under to the guard on the lawful bases; for
suppression according to the revolt or mutiny law. The position of the Euro-
pean Court consists that infringement of the right to a life is not only life de-
privation in the cases listed above, but in the absence of such necessity, and
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also failure the state of objective and independent investigation of a case of
murder. Failureing of objective and independent investigation of cases of
murder of the people even having external signs of lawful deprivation of a
life, is the independent basis of responsibility of the state and it is considered
as infringement of the right to a life.

Presence of the rules of law fixing possibility of the citizen free to use by
constitutional laws and freedom, at all does not mean that to each citizen
their realisation or protection and protection is automatically guaranteed.
Presence of such norms is necessary, but completely not sufficient condition
for realisation by the person of the rights and freedom in practice of public
relations. Realisation of the right of the person proclaimed in the Constitu-
tion, i.e. the valid reception of that blessing by it which makes the mainten-
ance of the granted right Is required. In due time h.p. of Javich wrote that the
right — anything if its positions do not find the realisation in activity of
people and their organisations, in public relations and that it is impossible to
understand the right if to distract from the mechanism of its realisation in a
society life.

In the legal literature realisation of the rights and freedom of citizens is
considered as the process regulated by rules of law, providing to each citizen
those material and spiritual blessings which underlie the subjective rights be-
longing to it, and also protection of these rights against any encroachments.
As an end result, it means achievement of full conformity between require-
ments of norms to make or refrain from fulfilment of certain acts and the
sum of actually followed actions.

From the point of view of K.B.Tolkachyov, the mechanism of realisation
of the rights of citizens consists of two subsystems: subsystems of mainten-
ance of realisation of the rights and a subsystem of actions (behaviour certif-
icates) citizens on using the fixed rights, that is direct realisation of the right.

One of the main features of realisation of constitutional laws and freedom
consists that the subject constantly should have the rights and freedom, for
example a life, health, that is the blessings integral from it. Character of
many constitutional laws and freedom does unnecessary the legal activity of
the citizen directed on them reception as they belong to it from the moment
of a birth. Their realisation is expressed in a certain actual state of the subject
which continuously uses the blessings in the form of the rights and freedom,
and thus this using directly is not connected with action or inactivity.

In the scientific literature terms "protection”, "protection" and "mainten-
ance" have received various interpretation in this connection there is a ne-
cessity of specification of their maintenance. It is necessary to agree with
opinion that the concept "maintenance" is patrimonial in relation to concepts
"protection" and "protection". It includes all system of political, economic,
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social, spiritual, legal and other measures and the conditions directed on the
fullest using by the person by the social blessings. Concepts "protection" and
"protection" are considered or as identical, or "protection" is understood as
narrower term in comparison with concept "protection", or each of them is
allocated with the independent maintenance.
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Nur Karahan !

Responsibilities of the State Leaders in
the Constitutional System of Turkey

Introduction

According to the Constitutional system of
Turkey and ranks of the heads of state, legal and
political-punitive responsibilities of the State
Leaders in the executive authorities include some
modification. Configuration of these
responsibilities are the main part of our discussions due to the parliamentary
system rule. Additionally, appointment of president by the executive
authority and taking into account those matters in which they are not
responsible for are an essential source of our discussions. Our constitution
concedes a president with a right to implement certain operations and none
has a right to start a case against those operations; also, president is elected
by people and is only accountable to people. All these issues are to be con-
sidered basic subjects of our discussion along with the issues that the presi-
dent is not responsible for. Aim of the research is to search for the alterna-
tive ways to raise the question of irresponsibility and certain consequences it
produces in our constitution.

I. Head of the State and the Status of head of the state

Nowadays, the status of the head of the State is included in the executive
body composition in accordance with the division of governmental systems.
Legal status of the head of the state is defined in line with governmental sys-
tems. Post of the head of the state has been developed historically rather than
constitutionally”. We meet these governmental posts in any period of histo-

ry’.
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There are variety of different state agencies where various types of is-
sues are completed’. Rule-based activities are to be represented by the legis-
lative, executive and judiary branches of government. The reason of having
different governmental systems within the state is the comprised structure of
three distinctive forces. This relationship is the result of their unity or sepa-
ration”. Parliament or the executive authority is endowed with the legislative
or executive rights in the political regimes that are based on the unity of
these governemnt agencies (forces). In this case, we have parliamentary or
monarchical system. On the other hand, in the system comprised of separate
forces (agencies), legislative and executive bodies of government differ from
each other strongly or equally. Here, on one hand, we have presidential go-
vernmental system, on the other hand parliamentary system of governance’.

It seems like parliament is the only single body that the parliamentary
system of governance has. Legislative, executive and judicial powers are in-
corporated in the legislative body”. People exercise their supremacy through
their elective representation. Therefore, this system is called presidential sys-
tem.

In the monarchy, power is solely concentrated in the hands of one per-
son. Monarchical system can be either absolute or constitutional. There is no
instituional body that can limit the powers of monarchy in the absolute mo-
narchy. On the other hand, in the constitutional monarchy each state institu-
tion acts in accordance with the laws set in the constitution’.

In the presidential system of governance, executive powers are exer-
cised by the president and he/she is only one who utilizes it°. The person
who carries the status of the First in the state and government is the presi-
dent. Due to the principal of separations of power, within the presidential
and parliamentary system, legislative and executive functions are divided in-
to different governemntal agencies. In the presidential system of gover-
nance president, eleceted by the people, exercises executive power; in the
parliamentary system, council of ministers has the authority to dominate po-
litical spectrum of governance. It is impossible to cease legal coexistence of
legislative and executive bodies in the presidential system of governance.
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Moreover, it is almost unfeasable to impeach (with absolute majority vote)
or dismiss the president'.

President of state is neutral and does not have much responsibilities in
the parliamentary system of governance; for the most part, council of
ministers take responsibilities to manage government issues. This system
has emerged and developed in England over the development of historical
processes”. This type of governance has been the history of struggle and war
between the ?eople (with elected parliament) and a king (with representative
government)’. Therefore, when we talk about the non-accountabilities of
president, one has to keep in mind that we clearly mean political
irresponsibilities of a president. Thus, constitutions attempt to resolve this
kind of problems in order to have clear understanding of presidential and
royal statuses”.

In the republics, heads of the state represent people. Hence, presidents
are elected either by people or by the representatives elected by people. In
parliamentary systems, president is appointed either by special election
committee or by the method of appointment. Heads of the state are named
differently in the republics’: e.g in Germany he/she is called the head of the
federation”.

In our parliamenatry system, executive authority is composed of state
leader who has no responsibilities at all and leaders who take full responsi-
bilities in their hands. The relationship between these authorities is based on
the principal of equality and balance’. The balance between these authorities
ties is provided by the political accountabilities of the council of ministers
and the method of abolishment before the executive body®. The main focus
is to anticipate interdepenecy and interinfluence between these governmental
bodies of the regime’. Head of the state, in a parliamentary system, aquires
the status of neutral arbitrator and allocates consequent responsibilities be-
tween prime-minister and appropriate ministers. Rules of appointment as a
president (even if that president is not right one) can not be averted by the
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parliament. Due to the fact that parliament is not able to prevent the rule of
presidents’ appointement leads us to an understanding that in the case of dis-
agreements between parliament and government, nautrality is intended to be
maintained by the president’.

In a parliamentary system, executive rights should be in the hands of
the government. Consequently, it is worth to mention that the executive
rights of a president to determine and implement certain political issues are
to be considered symbolical’. In our country, according to the constitutions
of 1882 or 1991, post of a president is not only symbolic. For instance, even
if legal verification of directives written by the council of ministers contra-
dicts with our constitution and parliamentary system, president is not ac-
countable and at the same time is not obliged to sign any directives (council
of ministers) that are against the law’. At first sight, it seems that the presi-
dent must sign as illegal as well legal directives” because according to rea-
listic theory it is all about wish and desire. As a result, president with the
lack of liability is not able to decide on signing the directive. With all these
concerns, right to sign directives is more the right of encouragement rather
than the right of verification’.

I1. President in the constitution of Turkey
Basic definitions

According to the article 104 of our constitution, ‘president is the head of the
state and represents the republic of Turkey and the unity of Turkish nation.’
In addition, president ‘ensures the implementation of the constitution, and
the regular and harmonious functioning of the organs of the state.” Introduc-
ing president not only as a representative of the republic of Turkey but also
as the representative of the unity of Turkish nation is to be regarded distinc-
tive expression of his/her status. Moreover, president is strong defender of
the constitution without violating the laws themselves®.

At the very beginning of the constitution, it is said that ‘the principle of
the separation of powers, which does not imply an order of precedence
among the organs of state, but refers solely to the exercising of certain state
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powers and discharging of duties which are limited to cooperation and divi-
sion of functions, and which accepts the supremacy of the Constitution and
the law;’ according to this statement it is impossible to perceive president as
an expression of authority or power of the state. President exercises above-
mentioned power in the case of disagreement caused between different gov-
ernment bodies and when a president with that right can assist government in
issues where party’s rights surpasses'.

Presidential Accountability

In medieval monarchies, people, in the name of God, were ruled by a mo-
narch; people were considered as his/her slave-obedient; and state was re-
garded as his/her property. In this system, commission of crime by the
king/Queen and his/her Excellences was unacceptable. For this reason, deth-
rone of the king/Queen or Sultan was contradicting the regime structure’.
One of the feautes of parliamentary system is lack of rights (non-
accountability) of the heads of the state’. Parliamentary regime in England
still maintains the non-accountability (lack of rights) method, whereas in re-
publics it is limited*.

In parliamentary monarchies, punitive liabilities of the heads of the
state (Kings, Queens) are absolute; Kings or Queens usually were not liable
for any regular crimes or crimes that were connected with their post. This
condition clearly is based on the principle of supremacy of King/Queen as an
essential body of the legislative and judicial authorities. In contrast, in par-
liamentary republics, punitive liabilities of president do exist although it is
not absolute”.

a) Political Accountability and the rule of cross signature

Political accountability represents liabilities performed by the supreme au-
thority toward the ruler. In democracies, supremacy is owned by the people;
consequently this political accountability is contradictory between the people
and their representatives®. In this case, acquiring those rights it is possible to

! Tanér/Yiizbasioglu, p.314.

? Soyaslan,Dogan; penal procedure law, Yetkin yayinlari,vol.4, Ankara 2010, p.124.

3 Tung, Hasan/BILIR,Faruk/YAVUZ,Biilent; Turkish Constitutional Law, Asil yayin dagitim Itd. sti.
, Ankara 2009, p.157.

* Aldikacti; p.322.

’ Gozler, Heads of the State, p.84-85.

¢ Gozler; p.328

121

dismiss the ruler whom people do not favor'. What has left from the absolute
political accountabilities of Kings/Queens as legacy of their state is non-
accountabilityz. Parliamentary systems do not confer heads of the state with
the right to political accountability; moreover, they do not consider existence
of such rights necessary. Political non-accountability of the head of the state
underlines the point that he/she is not liable to anyone for any acts commit-
ted by him/her; and for that reason, it excludes the idea of dismissing the
head of the state’.

One of the basic principles of parliamentary regime is the rule of cross
signature which implies holding of executive rights by premier minister and
council of ministers who are the most accountable persons of the executive
authority. Hence, after the decision is made by the premier-minister and the
council of ministers, the decision should be approved by the signature of
president”.

Political non-accountability principal of the heads of the state has
emerged in England during the process of taking legislative rights away from
the hands of monarch by the parliament. According to the English system,
‘King/Queen never does things badly and never makes mistakes, although
his/her ministers will do things badly and make mistakes’. Thus, subsidiary
ministers should be accountable in this matter of subject while applying leg-
islative rights. With this purpose, accountability principal of ministers has
been established before the parliament after the rule of ‘impeachment’; dec-
laring distrust toward ministers by the parliament; dismissal of ministers
through force by the king have taken place. Therefore, executive rights of
King/Queen were under the control of parliament by exploiting ministers.
Practically, cross signature principal, was mere benefit for the parliament,
since it could use all the rights of King by the usage of ministers who were
accountable to parliament. This leads us to a conclusion that non-
accountability of King ensured his lack of rightss.

Conferring heads of the state with those rights mentioned above will
certainly cause contradiction and vagueness; since he/she is not liable on his
action and make others accountable for his/her actions obviously will be
clear violation of the principles of justice’.
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b) Political Accountability of Presidents in the Constitution of Turkey

In order to understand how presidential accountability is regulated in Tur-
key, we have to explore the constitution itself; in 1876 in the system estab-
lished by ‘Kanuni Esasi,” Padishah was at the top positions of government,
moreover he took executive powers into his hand. In this very system, Padi-
shah was responsible and had a right to appoint or dismiss ministers'; and
representatives of the council of ministers are not accountable to parliament
as it is in the parliamentary system. According to ‘Kanuni Esasi,” presiden-
tial accountability was not taken into account; and under the 1924 constitu-
tion, presidential non-accountability was foreseen as high treason before the
Turkish Grand National Assembly”.

According to 1961 Constitution, under the law on Presidential Non-
Accountability, we read that ‘President is not accountable for his actions,
and all his decisions are signed by the prime-minister and ministers of Tur-
key. Thus, prime-minister and the council of ministers are responsible for
these decisions’ (article 98).

Article 105, “Presidential Accountability and Non-Accountability” of
the 1982 constitution states that ‘All Presidential decrees except those which
the President of the Republic is empowered to enact by himself without the
signatures of the Prime Minister and the minister concerned, in accordance
with the provisions of the Constitution and other laws, shall be signed by the
Prime Minister, and the ministers concerned. The Prime Minister and the
ministers concerned shall be accountable for these decrees. No appeal shall
be made to any legal authority, including the Constitutional Court, against
the decisions and orders signed by the President of the Republic on his or her
own initiative. The President of the Republic may be impeached for high
treason on the proposal of at least one-third of the total number of members
of the Turkish Grand National Assembly, and by the decision of at least
three-fourths of the total number of members.’

According to this article, the president, prime-minister and appropriate
ministers hold political accountability under the decisions made by the
prime-minister and appropriate ministers. Based on these decisions prime-
minister and appropriate ministers can be dismissed by interpellation me-
thod®. Our constitution explicitly lists the topics in which president cannot

! Aldikatci; p.58.

2 Ozgelik, A.Selcuk; Essential Organisational Law Classes Vol. 2, Fakiilteler Matbaasi, Istanbul
1976, s.167.

3 Atar; p.269.
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make unilateral decisions. Hence, observations of these issues are subject of
separate discussions'.

Under the rules of cross signature and unilateral decisions made by the
president, one can conclude that president as neutral head of the state can
make decisions unilaterally; on the contrary president as only head of the
state can make decisions in accordance with cross signature rule.

For some writers inability of any legal authority to make appeal on de-
cisions that are exofficio signed by the president can be considered non-
accountability. In contrast, other writers do not even associate this issue with
accountability or non-accountability. What many writers consider reality is
that presidential non-accountability derives not from the state leaders’ unli-
mited rights rather than it derives from weak and symbolical maneuver of
one who is in power3.

President, as the head of the executive, legislative and judicial branches
of government, is equipped with right to ensure completeness of regular state
work®. Presidents are obliged to invoke completeness in an independent and

! Erogul; p.334.

2 Tung/Bilir/Yavuz; p.161.

3 Uzun,http://www.mevzuatdergisi.com/2008/05a/01.htm

4 Article 104 on the duties and powers of president: a) to deliver, if he or she deems it necessary, the
opening address of the Turkish Grand National Assembly on the first day of the legislative year; to
summon the Turkish Grand National Assembly to meet, when necessary, to promulgate laws, to re-
turn laws to the Turkish Grand National Assembly to be reconsidered, to submit to referendum, if he
or she deems it necessary, legislation regarding amendment of the Constitution; to appeal to the Con-
stitutional Court for the annulment in part or entirety of certain provisions of laws, decrees having
the force of law, and the Rules of Procedure of the Turkish Grand National Assembly on the grounds
that they are unconstitutional in form or in content, to call new elections for the Turkish Grand Na-
tional Assembly;

b) Appointement-dismissal of prime-minister; to appoint and dismiss Ministers on the proposal
of the Prime Minister; to preside over the Council of Ministers or to call the Council of Ministers to
meet under his or her chairmanship whenever he or she deems it necessary,; to accredit
representatives of the Turkish state to foreign states and to receive the representatives of foreign
states appointed to the Republic of Turkey, to ratify and promulgate international treaties;
09)MJgool 3s(Msdgb@ob to represent the Supreme Military Command of the Turkish Armed
Forces on behalf of the Turkish Grand National Assembly, to decide on the mobilization of the
Turkish Armed Forces, to appoint the Chief of the General Staff; to call the National Security
Council to meet, to preside over the National Security Council, to proclaim martial law or state of
emergency, and to issue decrees having the force of law, in accordance with the decisions of the
Council of Ministers under his or her chairmanship; to appoint the members and the chairman of the
state Supervisory Council to instruct the State Supervisory Council to carry out inquiries,
investigations and inspections,; to appoint rectors of universities;

c) to appoint the members of the Constitutional Court, one- fourth of the members of the
Council of State, the Chief Public Prosecutor and the Deputy Chief Public Prosecutor of the High
Court of Appeals, the members of the Military High Court of Appeals, the members of the Supreme
Military Administrative Court and the members of the Supreme Council of Judges and Public
Prosecutors.
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neutral environment'. It is almost impossible to make politically neutral
presidents deliver report due to the political system. In order to ensure neu-
trality of president, it is rather allowed by the constitutions to break off rela-
tions between party electorates®.

Some rights of president from its essence should be used unilaterally.
On the top of these rights, in the name of neutral head of the state, there exist
conferred rights for presidents. For instance: presidents’ right to appoint
member of the supreme court, such as a judge, and to share this rights with
other government authorities will be contradictory with the principle of in-
dependence of court’. Moreover, in its essence and aims it will be absolutely
incompatible with the rights that the state officials have®. On the other hand,
conferred right of president to conclude executive decisions; and non-
accountability that stems from this decision; lack of rights to start a case
against this decision brings substantial harm to the principal of constitutional
state”.

Powers and duties of the president have been broadened under the 1982
constitution which leaves a sign of his removal from the parliamentary au-
thorities. This model carries contradictory characteristics toward the princip-
al of parallelism in accountability and constitutional rights. On the other
side, this condition opens the ways to division of two executive elements’.

In 2007 number of changes there have been made in our constitution
regarding president; according to which president is elected by the people.
President can be elected twice and similar to council of ministers, he/she is
also accountable to people.

Hereafter, possible aggravation of disagreements can be established be-
tween president and council of ministers ever since president is elected by
the people’.

¢) Punitive Accountability of President in the constitution of Turkey
In parliamentary systems, punitive accountability of the heads of the state

takes place in conjunction with the political accoutabilities. In parliamentary
monarchies, significance of punitive accountability of the heads of the state

" Erogul; p.335.

2 Aldikacti; p.326.

* Tanor/Yiizbasioglu; p.310.

4 Ozbudun; p.312.
Tung/Bilir/Yavuz; p.161-162.
8 Yazici; p.247.

7 Yazici; p.251.
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is fully provided. Furthermore, in parliamentary republics, private crimes
and crimes related with obligations are divided from each other. '

Based on the cross signature logic, president, as in the case of non-
accountability, cannot act by his own; and entire responsibilities on acts
committed by the president rest in the hands of the prime-minister or appro-
priate minister’. These actions stem from the work of the ministers and
council of ministers. Hence, it is not surprising that accountability is vested
under their duty.

1962 constitution, concerning punitive accountabilities of president, de-
fined presidential non-accountability as follows: ’president is not accounta-
ble for the obligations derived from these actions’ (art.98). In contrast, 1982
constitution made changes in regard to presidential accountability and estab-
lished law on high treason in case of non-accountability only in cases when
charges were proved”.

According to the article 105 of the 1982 constitution: > The President of
the Republic may be impeached for high treason on the proposal of at least
one-third of the total number of members of the Turkish Grand National
Assembly, and by the decision of at least three-fourths of the total number of
members.” Charges for high treason is regulated by the article 114 domestic
regulations (art.114) of Turkish Grand National Assembly.

Resolution made by at least one-third (=184) of the total number of
members of the Turkish Grand National Assemblyon the ‘impeachment of
high treason’ are to be transferred to the possession of the council of Turkish
Grand National Assembly. Resolution clearly states on which law the
charges are based and what type of action committed by president is consi-
dered to be high treason (domestic regulations art.114/last part)

It is much more depended on the constitutional rights of the parliament
to approve or not actions committed by the president as high treason and ac-
ceptance of high treason case as political/criminal legal condition. According
the principal of committing crime and legality of punishment, charges neces-
sarily should be based on the laws that recognize actions as crime”.

Surprisingly, under the criminal code of Turkey there is no articles
dealing with high treason, moreover, there is no rule that can define what
types of acts can be considered as high treason. In this case, it is estimated
that accusations for high treason is away from boundaries of principal of le-

' Tung/Bilir/Yavuz; p.161-162.

? Yazici; p.247.

? Yazici; p.251.

* Gozler; pg.330.

* Karagdz,Kasim/Birtek,Fatih; accountability and impeachment of president in a parliamentary sys-
tem http://www.turkhukuksitesi.com/makale 1040.htm, verified date 19.08.2011.
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gality and punishment measures is entrusted at first to the parliament and
then to the constitutional court."

For some peoples view, Supreme Court does not have the right to make
decisions on the dismissal of president due to the mistakes that have not in-
cluded in the criminal code. This decision is punitive sanction of the political
inaccuracy. Even if criminal cope could define what sorts of actions are to be
considered as high treason, still Supreme Court would have right to punish
president”.

Not only in the criminal code of Turkey, but in other country constitu-
tions there are no exact articles which would define acts as high treason.
There are three different points of view in this regard due to the absence of
illegal crime and punishment principle. According the view of criminal code,
crime elements are to be defined under the law from the very beginning.
This accusation is political and should be punished in political ways in ac-
cordance with constitutional view. At last, we have mixed vies, which fa-
vors the right of the Supreme Court to make final decision on this issue.’

Western version about high treason is that it is ‘greatest treachery.’
These two terms are vague which also makes absence of its definition ambi-
guous. Greatest treachery is used in the higher education and meant to be as-
sociated with crime driven by the president against constitution and state
benefits; and it is expressed more as political term than criminal. *

Doctrine of law in the French constitution ‘on greatest treachery’ states
the following: national illegal acts committed by representatives of execu-
tive authority, denial of obedience of the constitutional principles, violation
of political obligations by the president, causing disruptions in the regular
works due to presidents’ failure to perform duties.” In French law, Duvarger
perceived high treason as political crime whilst obligations of president are
clearly being violated®.

According to GOZLER, it is absolutely impracticable to regard high
treason as political crime, since this institution is based on legal responsibili-
ties of president. Consequently, acts committed against the law of the consti-
tution do not compose high treason.’

! Tanér/Yiizbasioglu; pg..315-316.

2 Gozler, Council of ministers,pg.104.
? Gozler; pg.331.

* Gozbyiik; pg.243

5 Gozler, presidency, pg.102

¢ Arslan; pg.48

7 Gozler, presidency, pg.105-106
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There is nothing told about the punishment, in case of presidents high
treason. There is an article that regulates the case of ministries’ high treason,
it would be better if the same regulation is for presidents’ high treason.

If we explore personal crimes of president, we see how incompatible
presidential non-accountability is with the principal of state of law due to
these crimes.'In this case, it would have been possible to start a case against
him as to ordinary citizen. The case would have been launched not in the
Supreme Court but rather in any common court.” President being tried by the
constitutional court shows us how limited supreme court is by only discus-
sions of allegations that stemmed from the post. 3

Will the case be started immediately againt president, as against an or-
dinary citizen in case of crime is committed by him? or it is necessary sub-
mit an approval by parliament in order to start a case.! In this matter, we
need begin discussion according to the laws on immunity.” According to
another point of view about impeachment and putting president on a trial,
presidents as parliamentarians should be tried by the different court instances
right after the end of their office term. Title of president is to be viewed as a
barrier before trial in accordance with this view.® Another view is that, there
is no article in our constitution that mentions presidential immunities like
(the parliamentarians have) in his personal crimes. There is no chance to fill
this emptiness caused by public law through an analogy.’

And yet again, according to another point of view, it is absolutely poss-
ible to put president on a trial after his office term is over and when he/she is
convicted into high treason during his presidential term and if he be account-
able like ordinary citizens due to committed personal crimes. Neither the
court nor the parliament will make any decisions about this issue during the
period of presidency.’In this case, acquiring legislative non-accountability
and immunities by the ;)resident, parliamentarians and ministers could be
considered as drawback.

In contrast with the constitution of 1924 (art. 41), Constitutions of 1961
and 1982 do not contain any regulations regarding personal crimes of presi-
dent.'” As for the external liabilities of crimes of presidents, 1924 constitu-

! Centel,Nur/Zafer,Hamid, penal procedure law, Beta press., 7.restraint, Istanbul 2010, pg.64.
2 Gozler; pg.329

* Tung/Bilir/Yavuz; pg.165

4 Aldikacti; pg.335

5 Arslan; pg.53

8 Centel/Zafer; pg.64

7 Goziibiiyiik; pg.244

8 Atar; pg.270

? Tung/Bilir/Yavuz; pg.165

' Arslan; pg.53
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tion states that procedure regarding the responsibilities of presidents driven
from the actions committed will be implemented according to the article 17
of the constitution on immunities of parliamentarians (article14/2). Al-
though, according to this constitution person elected as a president maintains
the status of parliamentarian. As a result, it is natural to exercise the right to
parliamentarian immunity by the president.' Thus, we should not make any
doubts about presidential non-accountability in relation to committed per-
sonal crimes, since 1961 and 1982 constitutions make no possibilities for the
regulation of this matter.”

Therefore, president still preserves his post unless there is no law in the
constitution on the right of presidents’ dismissal even though a case is
started against president following personal crimes that are committed by
him. Verdict made by the criminal court can have only temporary or perma-
nent influence on this position. In this case, discussion can be made about
subs‘gitute person with reference to presidential accountability in the constitu-
tion.

d) Legal Accountability of President

In Monarchies to have a right to put the King on trial legally implied work-
ing of Courts in the name of the king and refering again King for the pur-
pose of providing compensation for victims because to file a sue against
King was impossible. The legal accountability of the presidents driven from
implemented measures and actions are entirely possible in the Republics.”

In accordance with the rule of cross signature of the President, Minis-
ters are responsible for the implemented measures politically, punitively and
legally.” Deriving from the obligations of the president against the activities
carried out unilaterally and the absence of legal liability of the president
should be notable by the reason of constitutionally closed doors of all
courts.’

Legal accountability of president rises from his private relationships.
This liability is like a liability of the ordinary citizen. 7 In case of connection

! Goziibiiyiik; pg.243

2 Ozbudun; pg.317

* Gozler, presidency, pg.88-89.

* Gozler, presidency,pg.108-110.
5 Atar; 8.269.

® Atar;s.272.

" Tung/Bilir/Yavuz; s.166.
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of President’s taken actions and measures with his duties it is possible to get
rid of this accountability."

Conclusion

In every period of history, the status of the heads of the state has been
changed in accordance with the existing system of governance. Position of
the heads of the state before the legislative, executive and judicial branches
of government is the reason why there exist differences within accountabili-
ties by ways of politics, punishment and legality.

Our country is a parliamentary system, where even small distance made
between legislative and executive forces is noticable. This cause of system
origination is the changes in the statues of Kings, increasing accountability
of governonrs and strengthening parliaments.

In a parliamentary system the President takes part in the implemanta-
tion of the actions with Prime Minister and Ministers, what's more the Presi-
dent's position bears more a symbolic status. But to think about the inactive-
ness of this wing is impossible as it the represents the second wing of the ex-
ecutive power. Since this position has been granted with an important right
to execute the laws of the constitution dealing with the issues of the regular
works of the state agencies. And again, it is necessary to explore political-
punitive and legal accountability of president.

Political accountability is an accountability to the people, the person
charged with political accountability may be dismissed from the office. Not
only political rights are not conferred to the the heads of the state by the par-
liamentary system it also does not take such accountabilities into considera-
tion due to the reason that besides the president's unilateral decisions, all
other decisions are signed by the Prime Ministers or by the Council of Mi-
nisters. Therefore, the prime-minster and the council of ministers are bes-
towed with the executive power and hold accountabilities.

In accordance with our constitution the president has a unilateral right
for the implementation of certain decisions; although for such against deci-
sions the doors of all the courts are closed. On the one hand, this situation
undermines confidence in the principle of state of law , because the principle
of parallelism in relation to the rights and duties brings responsibilities with
the existing rights. On the contrary, state of law requires accountabilities of
president to be attainedd to such degree.

In the Parliamentary system the absence of the right of the head of the
state to act unilaterally is a cause of the absence of his non-accountability for

' Gozbyiik; 5.244.
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these actions. However, in parliamentary regimes the exception from the ab-
sence of accountability is high treason. There is no such term as high trea-
son defined under the Turkish Penal Code. Comparative laws defines presi-
dential actions that are against the constitution and state benefits in variety of
ways. It can be said that this term derives from the Penal Law and also be-
longs to a political terms. I think that the principle of the legality regarding
President’s committed crime and punishment should be reviewed. In addi-
tion, I think that this term has political characteristics but an issue deals with
allegations, these actions should be carried out in accordance with the rele-
vant laws. Moreover, granting such accountability to the parliament is of
another issue of discussion.

It is obvious that the accountabilities derive from personal crimes of
president. For that reason, there is no article regarding this issue in our con-
stitution , there are only different points of view, according to which, some
argue that the president should enjoy immunity, while other claim that the
status of president is only a barrier to bring an individual on a trial; only by
the term of high treason his punitive accountabilities are limited. The ab-
sence of this issue from the legislation is immense deficiency. Certainly, es-
tablishment of such legislative immunities in these matters is essential.

In the accords of legal accountabilities, it is significant to underline ac-
countabilities of the heads of the state that stem from their actions. This con-
dition can be considered normal from the stance of state of law.
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Tigran Khachikyan1

Some issues of RA Ombudsman’s
legal status

The contemporary legal society saying «de-
mocracy» as a rule understands, as by the
people general, equal on the basis of the suf-
frage with a ballot box formed bodies pres-
ence of representative organs of the power
and as desirable result of activity is full the
defense of the human rights in all domains of the state and public life. Just
for the straightforward realizations of this goal is directed the institute of
Ombudsman.

In RA the Ombudsman's institute was founded with law of RA (then
law) «About the defender of human rights»”. So from the beginning of 18
century the organization became «the Ombudsman's institutes», the letter-
day member of the world family. We should also mention, that by the accep-
tance of the law, a situation was created when traditionally constitutionally
fixation having this institute was acting in Armenia with level of only law.
Said otherwise, the law concerned an organ, who first of all must be elected
by Constitution, and then it’s latter’s status should be fixed by the apart law.
And to only afore-mentioned law to the power that transformed 1 year later,
in 2005, in the result of Constitutional changes it becomes constitutional in-
dependent institute guarantying the continuing and stability of this popular
institute in the Ombudsman’s system. As it is found by constitution, it is
difficult to change its legal foundations, because as difficult, is the chang-
ing of legal basis of any institute, so great is the opportunity of its continu-
ing.

The expediency condition of the institute invested by new and new
formed and held democracy, by a law level of legal knowledge population,
and from this seizure Ombudsman of the institute, as constitutional law, was
reserved a difficult and reasonable question to answer, to become an active
and reliable incumbent in the lawyer activity actualizing bodies system,
helping for the creating and taking place of this democratically institute. The

' TV year student of the law faculty, Yerevan State University, Republic of Armenia

% Has been taken in 21. 10. 2003, has entered into the power in 01. 01. 2004 RA OI, 2003. 11. 26/58
(293):

We mark also that before this law enter into the power on april, 1998, was acting the commission of
questions of human rights accompaining to the president of RA.
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Defender's role in the protection of the civil rights in really is a difficult af-
fair to overestimate. Economic and social sacrament of UNO still accepted
by decision of 1960 states, that the national establishment and particularly
the Ombudsman plays the most important role in the protection and stimula-
tion of human rights.' In some countries the role of Ombudsman is so impor-
tant, that he, as the protector of everyday human rights and freedom, has a
right of making decisions (for example in Latvia). The Ombudsman is «the
solver of the problem» approaching to the process to look solutions and ap-
plying such method, as conveying, and as if they give on results of the estab-
lishment of the official criticism.” There is no doubt that the Defender must
have the freedom of criticism, misgiving that pressure to the office will be
practiced or his activities will be limited. These criticisms are important, be-
cause they assemble the attention of society to this or that breaking down of
the law attack, which makes to the state corresponding organ acting harmo-
nious to demands of legislation, and in this case these are enough productive.
And at the same time it is not right to watch at the Defender as a system,
who lonely can bring a desirable output. It is not accidental, that in his re-
port, which was about the corporation of this institute and Constitutional
court, in parliamental level elected first Ombudsman A. Harutyunyan said,
that with a great size huge effectiveness of the Defender's activity depends
on the citizens, who argue for their rights, and in this case this institute will
justify further expectations of society, becoming a reliable guarantee of the
development of democracy.3 It should be mentioned, that only during 6-7
years the institute of Ombudsman accrued a serious social authority. This
gave the evidence about the huge number of protests, which are addressed to
the defender of human rights, which only in the first months of 2011 are
more than 1250 examples. *“These numbers already says a lot about the
treatments of society, and that the society has reliable prop of protection of
the rights. So, there are many serious defects in legal and practical seizures,
and their ratification, we think, will solve many problems in this sphere, in
the effectiveness raise of the activity of Ombudsman.

Coming on to the meaning of the legal status of the Ombudsman, we
should pay attention, if the Ombudsman is a national organ. The thing, that
is to say, that the inviolability, self-dependency of the activity, the active role

! Look at the decisions of ESOCOS< 25 July, 1960, number 772 B /XXX/:

2 Look F. Orton, G. Petrosyan, T. Xorozyan, «A good management, superiority of the rights, a role
and omportance of Ombudsman» educational handbook, UNO programme, Yerevan 2005, page 25:
3 Look Almanac, Constitutional justice in the new millennium, 12-th Yerevan International Confe-
rence, Yerevan 2007, page 18:

* Look the statistics of 01/01/2011-31.05.2011 years, www.ombuds.am :
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in national apparatus and the fixation of the Ombudsman in constitutional
level, make him like a state organ considered acting person.

Generally, in the theory of state and legal, the state organ characterized
to be an own structure of the law, the main part of the state mechanism, the
management of national concrete sphere in the separate authorizations and it
organically interacts with the other parts.' According to another characterazi-
tional unit in the separate part of the state apparatus, which is regulated by
the special fixed order of the state, is endowed with the state-governmental
authoraorizations, participial in the realization of the problems and founda-
tions of the state and has special place of the activity which is fixed by the
state. >

From these definitions, it is possible to single out these fundamental
features, which are characterize the state bodies.

1. Being component part of the state apparatus and along that condi-

tion an active cooperating with the other organs of state.

2. Built and acted by state fixed order.

3. having a self-dependence own structure.

3. Being endowed with governance in the concern sphere of the public

life. All these features, which
characterize the state bodies, we will discuss in the context which describes
the Ombudsman.

So, according to the 2-th article of law (from now to law) of RA "About
the Ombudsman" the Ombudsman (from now to Ombudsman) is an inde-
pendent and irreplaceable acting person, who fulfills the protection of state
and native self-controlled organs, human’s rights and independences, which
are infringed by acting persons following by the principals of fundamental
goals of legality, public community and social justice. The goals of acting
person's acts-independence, impartiality, veracity of procedure of the exam
are those fundamental factors, which are providing a quick recording of the
fact of violation of the human rights by him, the undertaking of the corres-
ponding measures and yielding the active support to the realization of prob-
lems of the state. As a component part of the state apparatus, he, in fact,
comes out in the role of state and native hoop, who checking willfulness of
organs of safe-control and from this point the role of institute difficult to
overestimate. He, naturally, fulfilling with the co-social mission, should be
secured with the necessary independence about which is straightforward
mention in the 2-th article of the law. In the state apparatus occupied asset

' Look V. N. Xropanjwuk «A theory on the state and right», Yerevan, 1997, page 167 :
? Look «The constitutional right of the Respublice of Armenia» by editorial staff of N. A. Ajvazjan,
Yerevan, 2009, page 435:
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and ruler role about the Ombudsman certifies also the electoral code of RA'
and in its 40-th article liquating the previous category acting of the participa-
tion of the parties of the design CEC, anticipate, that the members of the
Central electoral commission are elected by the President of Armenia, with
the help of the Ombudsman of RA, the President of the court of caisson of
RA, the President of the lawyer’s palace of RA. At that, the Ombudsman se-
lected 3 members from 7 of CEC. As we see, the legislator has authorized
the defender cooperating with the President of RA, having his participation
in the state organs that is in the formation of the Central electoral commis-
sion. But, we think, that considering the special role of the legal status of the
Ombudsman, it was not expedient to endow him with that authorization. The
activity of the Ombudsman should only be correcting in the protection of
human rights and suggesting an authorization of 3 members of CEC is in-
compatible with the role which is reserved him and the problems, which he
should solve. By ratifying Paris principles, RA as a state which has already
embezzled the Scandinavia model, must be adhered to the essence of this in-
stitute, trying to exclude his participation in the political field. In no country,
studied by us, a defender is not given with such authorizations. This authori-
zation, according to the essence is evidence, that the defender entertains ac-
tively and a ruler role in the state apparatus, but not in the sphere, which is
the object of the activity of a defender. That unseals, it is incomprehensible,
that why the legislator in the anticipates a thesis in 2-th part of the article 40-
th of RA electoral code according which the President of court of cassation
of RA and one of two members, who has been elected by the President of the
lawyers' palace should have a judicial education or a scientific grade in
sphere of jurisprudence, but at the same time the same limitation is not antic-
ipated for neither candidate suggested by Ombudsman. We think that it is al-
so difficult to agree with this approach. Where the logic is, that the circums-
tance, that one of the candidates of CEC must be a lawyer, is valued by two
candidates of the court of cassation and by lawyers' palace, and the circums-
tance, that at least one candidate whom suggests a defender is not valued.
So, leaving aside the expediency of such authorization, we should mention
that in every situation it is already testified about an active and a ruler role of
Ombudsman, because the corporation with the other members, he, in fact
takes place in the forming of another state member.

By reflecting the second quality, which is regulated and acted by the
fixed order of the state, we should mention, that the approaches of the over-
sea about this question are different. For example Sweden and the USA,

' Has been taken in 26. 05. 2011, has entered into the power in 26. 06. 2011, RA OI 2011. 06.
16/36(839).
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conditioned the model adopted by them, do not have national establishment
of Ombudsman: their establishments of Ombudsman acts in the level of re-
gions, states and natives. The establishments of Ombudsman in Austria and
Germany consist of members of the parliament, who form committees, for
reserving protests of the society and for solving those problems.' In other
countries the establishments of Ombudsmen have been located in classic
form; it means that Ombudsman is elected by the legislative organ with cer-
tain authority to the executive. In our country the order of the forming of
Ombudsman is broken clearly even in constitutional level. So according to
the first part of 83.1 article of the constitution, Ombudsman of the Parlia-
ment is elected by the at least 3/5 of the voices of deputes of general number
with 6 years deadlines. The Ombudsman can be a person, who has a high au-
thority among the society, who corresponds the demands, that deputes must
have. From underlined features, we think, that greater practical mattering has
the correspondence of Ombudsman, because it is impossible to mention the
method, the form, with which the legislator is determining the high authority
among the society. It is obvious, that this task is of the subjective perception.
About it also straightforwardly is mentioned in commentaries of constitution
of RA: "By itself that demand is general, relative and difficulty commented,
because it is a valuable joining of the cost of criteria. For example, the au-
thority itself is a phenomenon, can be a much discriminated notion on the
hung of candidate's social-demographic group belonging or the overview of
the group who values that authority. So real formalized criteria with which
can be appreciate the authority of a candidate of the Ombudsman, is a very
difficult task. That is a property, more lifted during the parliamentary de-
bates, by which a tailor appeal to choose or do not choose those candidates."
We think that a serious defect is permissible to consider also, that Ombuds-
man must be a lawyer. We should mention, that for example in Latvia
straightforwardly craved, that ombudsman must have a work experience in
the sphere of jurisprudence. About it testifies the 2-th part of the 5-th article
about the Ombudsman of RA, according which Ombudsman may be a 30
year completed Latvia citizen, who has the necessary knowledge in the
sphere of law and has a work experience in the sphere of jurisprudence.’
Before the constitutional changes of RA, the law fixed that the post of
Ombudsman is appointed a 35 year completed Ra citizen, who has a higher
education, a necessary experience in the sphere of human rights and funda-

' www.basaewiki.org/en/Public_Administration_Oombudsman.

? Look the commentaries of the RA constitution/ by general edition of G. Harutyunyan, A. Vaxar-
shyan, -Yeravan «The Lawy, 2011, page 787.

3 www.dissercat.com
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mental freedom protection, and has a high authority among the society. It
means, that the candidate, who has been nominated of the defender's post,
should meet the mentioned age census proceeding from the high responsible
degree, which is anticipated for that post, should have certain level of the
maturity, work abilities and life-experience, in order to be able to solve the
tasks at the front of him." With incomprehensible reasons, the formulation of
the article was changed-liquating the census of high education and being a
professional lawyer. As to the order of Ombudsman's activity, then it is al-
ready fixed the subject and no subject protests of the Ombudsman's discus-
sion, the right of applying to Ombudsman, to make decisions in the result of
studying the protests from the Ombudsman, and other circumstances which
have substantial mattering for his activity. So, the defender discussed the vi-
olations about the protests of human (also citizen) rights and fundamental
independences, assigning organs of state and native self-control and from
their acting persons by RA constitution, by law and by RA international con-
tract and also by the principals and norms of the international law. At that,
Ombudsman doesn't discuss the protests about nit acting persons and organi-
zations. So, as we see, a place of compositing and activity of Ombudsman is
presented enough scrupulously with legislation, and the Ombudsman, in fact
is also corresponding of these criteria.

As to the third quality, we should mention, that the Ombudsman's col-
lective fulfills functions of the defender's office, which is a state managerial
establishment, which doesn't have a status of judicial person ,in which state
services are fulfilled with a denomination of state service in Ombudsman's
collective. According to the constitution of RA and this law, it is profession-
al acting which is done for the aim of securing authorization reserved reali-
zations. At that, the authorizations of the founder of the establishment and
the organ of the management, fulfills a defender. The necessity of having de-
fender's own structure is still selected in Paris principals.” The national es-
tablishment /Ombudsman/ must have his own institute, which will secure the
realization of his unfailing activity, particularly the satisfactory financing.
The aim of that kind of financing is to give an opportunity to the national es-
tablishment to have its own collective and building in order to be a separate
from the government and not to subordinate to the financial control, which
can have an influence in the independence of the office.

' Look V. Ayvazyan the clarifications of the RA law «About the defender of human rights», /editor
R. Pertosyan/ Yerevan, 2004, page 9.

2 Look the principels about the status and activity of the national establishmants of the spuring and
protection of human rights /Paris principels/, part 9, added with the desicion of 1993, 20 December.
48/34.
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4 As to the fourth quality, which is being endowed with state-
governmental authorizations, then we should mention, that the legislator of
RA, adopting the Scandinavia model of the designing of defender's institute,
at the same time has absconded from endowing a norm attributes decisions,
which has been carried in the result of his action, so keeping one of the sub-
stantial peculiarities of the activity of classic Ombudsman.! About it is testi-
fying the 3-th part of the 5-th article, where is mentioned that the decisions
of defender aren't administrative acts and aren't subject of appeal. We think
that the legislator has behaved right in this question. In system of the organi-
zations would have been a lawyer organ and the doing of his decisions
would have been provided, not with the straightforward state compulsion,
but with authority, with moral obligation to carry out the decision by using
the method of suasion. To compel the Ombudsman's decisions, means also
to give opportunities of appeal (also in forensic category), which in fact
would have general forensic red-tapes inappropriate for the defender's office.
And also, we should not forget that the defender is not so «poor» in the sei-
zure of securing the fulfillment of decisions in legal levers. One of those lev-
ers is the coming out in the transmission about a disciplinary proceeding
about the judges arouse from any organs of state or native self-control or to
demand and take the necessary materials and documents, which are related
on the protests of acting persons, to revile the visiting in any establishment
or organization, also in military formations, in places of the persons' com-
pulsory keeping, and also places of the interlocutory sentence and confine-
ment, every year tendered reports to the president of RA and to the legisla-
tor, executive and forensic organs and so on. It is understandable, that no
acting person, who somehow thinks about the department, won't want to be
mentioned negatively in that report. So we can mention that all marked
attributes, except being endowed with state-governmental authorizations, are
fully assignable of the defender. At that, we think that the endow with state-
governmental authorizations, is an inseparable quality characterizing the
state organ. So the decisions of defender have been done due to their authori-
ty, but legally they aren't obligatory for the persons whom they are ad-
dressed. And as we know, there is on organ, which belongs to the state and
isn't given with corresponding administrative authorizations in frames of his
authority. We think that an Ombudsman in a lawyer, who fulfills the activity
of a national consolation organization, by features of state organs.

The advances of Ombudsman's legal status were directed also the con-
stitutional changes of 2005, at the result of it the ombudsman was given a

' Look, Ombudsman and the democratical sociiety /the world experience/ Yerevan «Aregy» publish-
ing, 2003, page 186.

138



right to apply to the constitutional court. The 8-th part of the 101-th article of
constitution, including persons, who have a right to apply to the constitu-
tional court, mentions also the ombudsman, who has a right of referring to
the constitutional court, which is fixed by the order of constitution and by
the law «About the constitutional court»' by questions of norm legal acts
corresponding theses of 2-th chapter of a constitution /rights, decisions of the
National Assembly, orders of the President of RA, by Government, by Prime
Minister, decisions of the organs of native self-control, which are listed in
the 1-th part of 100-th article of constitution. The organizations like the Om-
budsman’s institute are in the favorable condition in the seizure of revisions
of the legal acts and fulfillment of monitoring towards the practical applica-
tion. As fairly is mentioned in the judicial literature, neither the organs who
fulfill the project of lanes, nor parliament cannot beforehand know about the
possibility of all consequences of the application of this or that law. With
this seizure the Ombudsman can play a great role, because the Ombuds-
man’s establishment succeeds to the level of public relations, on whom fac-
tually the laws are applied, and from that form he can notice both legal and
legislator defects. Ombudsman also pays attention to the question, that if the
legislation is harmonious with all criteria of human rights domain, and cor-
responding with the international legal norms. It means, that the analyses of
legislation making by the Ombudsman can be severe and thorough.” By re-
flecting with the question of the right to apply to the constitutional court, the
constitutional court in its legal orientations has minuted the circumstance,
that applying to CC, is watched as a discretionary authorization; however
every constitutional institute must guarantee the superiority of constitution
and law, and must secure the realization of authorizations.” We mention by
this sense that the relationship between Ombudsman and constitution is in
active basis. The Ombudsman has applied for the CC 13 times including Ju-
ly 2005, and 8 from those norm theses of the acts has been considered con-
tradict to the constitution and invalid, 2 applications has been returned, and 2
of them has been considered corresponding to the constitution.”

We think that in our country it is a good index for this young institute.
According to the 8-th part of the 101-th article of the theses of constitution
«About the constitutional court», the 1-th part of the 68-th article of RA law
is anticipating, that according to the anticipated work of the 1-th part of the

' Has been taken in 01. 06. 2006, has entered into the power in 01. 07. 2006, RA OI, 2006. 06.
21/32(487).

% Look at the mentioned work of F. Otron, G. Petrosyan, T. Xorozyan , page 43.

3 Look, «the program of the CC of Armenia abuot the concerning state of the fulfillmant of the ac-
cepted 2009 desicions »

* Look at the archive of the collective of Ombudsman.
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100-th article of constitution, a normal and individual constitution of legal
acts can be disputed, expect the situation, when the Ombudsman shows ap-
plications. It is incomprehensible, what has been assumed in the basis of this
confine. Isn't it possible, that the rights, fixed with the 2-th piece of constitu-
tion, are infringed by individual nature having legal acts of government, of
crime minister, or of organs of native self-control? Or which is the logic, that
at least 1/5 of deputies, according to the 3-th part of the 101-th article of
constitution, can dispute also the constitutionalness of individual nature hav-
ing acts, mentioned in the 1-th part of the 100-th article, but the Ombudsman
whose everydays activity is attached with human rights, can not dispute their
constitutionalness. The atc having individual legal nature is also fixing rules
of behavour /it means rights and responsibilities/ marked for the concrete
person, which can be legal too.

Speaking about this downside, G. Harutyunyan mentions, thatthe Om-
budsman, by all means, must have an opportunity to dispute in the constitu-
tional court, not only the constitutionalness of norm acts, but also the consti-
tutionalness of any norm acts about human rights, mentioned in the 1-th part
of the 100-th article. The Ombudsman should not only expand an activity in
the liquidation of the violation, but also must forbid their realizations. With
this occasion, the best variant is the right to turn to the constitutional court.'
We notice also, that the Administrative code of the judicature of RA doesn't
solve this problem, according to the 3-th part of the 136-th article of which,
that the Ombudsman can apply for an administrative court, without a term
limitation against the organs of state and antive self-control and the norm
acts of acting actions.” It means, that this is also about the norm acts
/department/ and it is also limited the opportunity of disputing the individual
legal acts. If the law «About the Connstitutional court» can not contradict to
the Constitution, then, according to VCJ, there is an oppotrunity of disputing
indivddual legal acts. It may be minuted, that the blank of legislator is se-
rious and it must be put right during the legislation activity.

Generally speaking, in the work of deepening the cooperation between
the Ombudsman and the Constitutional court the spokeman of Ombudsman
has a great role. The 5-th part of the 46-th article of RA, «About the constitu-
tional court», apart from the state organs, mentions also the Ombudsman,
who also has a right to have his spokeman in CC. At that, the spokeman has
a great role in CC. He can beforehand derive the substances relating to the
affair, during the trial can send clarifications to the address of CC. There is

' Look Almanac, the same number, page 88.
2 Has been taken in 28. 11. 2007, has entered into the power in 01. 01. 2008, RA OI, 2007. 12.
19/64(588).
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no doubt, that this institute is a serious factor, which secures the securing of
the awareness of Ombudsman, which is examined in the constitutional court
and the clarifications of spokaman, with some meaning is also the oppinion
of the office of Ombudsman, about the concret work, which is examined in
CC. Incidentally, Romania and Latviahave adopted an interesting approach
with the sense of deepening of the relations between the Ombudsman and
CC. Here CC must ask the question of Ombudsman, when carry decisions
about human rights , and in this case the Ombudsman has consulation mean-
ing. Certainly, it gives an opportunity to secure contents of the comprehen-
sive decision, in the constitutional question of concret this or that theses. But
we think that even in the mattering of consulation circumstance, this oppi-
nion has a constitutional role, as an axclusive organ, who fulfills the consti-
tutional jurisdiction, especially, taking into consideration the principal of in-
dependence of the court, and proceeding from the aims of purpose, we think,
that the legislator has acted right. That unseals, the presense of the spokeman
of the Ombudsman is satisfactory for listeneig the oppinion of the Ombuds-
man's office in the question of the concret theses of constitution.

Unfortunately, , it must be minuted, that with the practical seizure, the
role of the Ombudsman is weak in the sphere of the criminal judicature, and
that, when according to the 6.1-th article ofthe law, the defenderis an
independent national mechanizm fixed with a voluntarily agreement of
prtotcol, who forbids torture, other cruel abasing attitude and punishment.
The most important question, is that most of the protests from the citizens
are against the police. Only in 2009, 225 protests are fixed against the police.
At that, the protests are about such questions, which are exposing police to
the groundless bringing, disallowing the excitation acts with the substance
criminal and so on, it means so questions, the verificationof the lawfulness
of which, is not the authority of Ombudsman, but the authority of the organs
of procurator. In our republic defender's authorizations to the investigation
and preliminary investigation is limited, because the control to the
lawfulness of investigation and preliminary investigation is the constitutional
authority of the procurator's office.

We should mention, that the role of Europian Ombudsman is higher,
because here is anticipated the defender's authority of spending inspectorial
verifications. This authority is given to the defender as a general authority.
In the countries, where the Scandinavia model of the Ombudsman is wholly
embezzeled (Sweden, denmark, Finland), the Ombudsman has right to
arouse a criminal case or to give a recommendation about the necessity of
arousing the criminal case. In these countries, a defender has a right of
calling the placeholders for responsibility, who do not do, or neglect their
working duties. So that, this right is about all the organs of government and
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all acting persons /with an exeption of only ministers and judges, whose
criminal meeting is accomplished only by the concent of the parliament.' Of
course, we do not suggest to incorporate all the authorities, known in
Scandinavia countries, taking into consideration 2 real circumstances and
cultural obvious differences, but at the same time, we think that in the sphere
of criminal judicature the status of Ombudsman, in this sphere can not secure
the effectiveness of the activity. The picture becomes more total in the
conditions of the 6-th point of the 2-the part of the 86-the articleof RA
criminal judicature law, which assigns, that the Ombudsman can't be called
and questioned as a withness about the circumstances, which he has already
know, in the time of doing his duties.” We should mention, that according to
the 2-th part of the 5-th law, the Ombudsman isn't obliged to dive
explanations, (also as a witness) concerning essence of the protests and
documents and put those at disposal on the acquantance otherwise to the
occasion anticipated by the law. In this case there exists a discrepancy
between the code of criminal judicature and the law, because the law limites
only the responsibility of the Ombudsman to be a witness, but according to
the code the defender belongs to the number of persons, who are not
questioned at all. However, we think that the question is not so concidering
to the changes of the code, as in the realization of law and the legal culture.
The authorship of this institute is greater in the oversea countries,
which have rich democratical traditions. The fulfillment of his decisions is
secured by the serious authoriting of the society. This is the reason, that his
decisions in these countries , as a rule, are done, and in the case of denying,
are mativated. While in our country, unfortunately, we can still notice
occasions, where exist organs, who do not answer to the defender's notes of
clarifications, which is naturally, the violation of law.” But we should not
forget, that in RA, the democratical institute has hardly 6 years'
constitutional history, therefore expecting the more in this period of time, we
think is not right. More, the level of activity, that this institute has registered
in RA during last years, is surprising pleasantly and is giving evidence in
that part, that the Ombudsman's institute in RA is occupying role of the
serious public prop, reliable means of protection of the rights irreplaceable
«Magistracy of suasion». Unfortunately, in our republic still exists the low
level of the legal knowledge of society. It is appropriate, to mention the
words of the previous Ombudsman A. Harutyunyan "Socially is fixed not the

' Look the Ombudsman and democratic society, the same work, page 19

% Has been taken in 01.07. 1998, has entered into the power in 12. 01. 1999 RA OI, 1998. 09. 21/22
(55).

* Look at the 2007 year's reports of the protector of human rights of RA-Yerevan, Asoxik, 2008-
page 85
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knowledge of own rights and responsibilities, but the knowledge about, what
permits or forbids the leadership. The people's hope become traditional, to
have a good leader, who will carry a fair, right decisions, but not so the
aspiration to apply the law, as to defend the own rights with the means of
court. Said otherwise, everywhere reigns, governs a person, but not a law»."
As to the interrelations between Ombudsman and the court of general
authority, then we should mention, that in this sphere the role of
Ombudsman is lessened essentially. From the oversea countries only in
Latvia and and Bulgaria defender is not so limited comparing with a court,
as in other countries. According to the 10-th part of the 13-th article of the
law of Latvia «About Ombudsmany», when exists a forensic act, and the
defender considers it unlawfull, then he has a right to refer straight away to a
court. But for example according to the 2-th part of the 34-th article of
Bulgaria, «About Ombudsman», the Ombudsman has a right of being
involved at the forensic proceedings anytime, when he considers it
necessary. ? In RA, as already has been mentioned the authorizations of
Ombudsman in the sphere of forensic government is limited, and according
to the 2-th paragraph of the 2-th part of the 7-th article of law, ombudsman
can not interfer the forensic proceedings, he canexact news from the court
about the securing of applicability of the theses contacted to the 1-th point of
the 12-th article and to the 1-th point of the 17-th article of the law. It is
clear, that here is accepted the principal of independence of the court, and
because of which any interference of the activity of the court, is considered
to be the infrigance of the principal of the court's independence. This is also,
as a classic principal of the activity of Ombudsman, fixed in the other
countries. For example in Poland , all the state organs, with an exeption of
courts, are under the authority of Ombudsman. It is not accidental, that it is
assigned by the law, that Ombudsman has a right to begin exam of the case
with the citizen's protest, and during that exam, he is letting know his
attitude about the organs, the organisation and the office, in the activity of
which he has disclosed facts of the violation of civcl rightsor freedoms. That
kind of attitude can't infringe the principal of the principal of the court. And
also in Denmark, the defender can not examine the bound cases with the
forensic acts, with a motivation, that in that case the control of Ombudsman
to the courts will contradict the principal of the independence of the court.
The constitutional court, returning to the expression «newsy, is marked
in the afore-mentioned article, has minuted the legal orientation, that the
right of the Ombudsman to demand news from the court, is bonded with the

' Look the prospectus of RA Ombbudsman, number 5, MIP office www.ombuds.am
2 www.bulgaris.ru/SPobombudsmen001.html
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securing of the theses of appliciability to the 1-th point of the 10-th article, to
the 5-th subpoint of the 1-th point of the 12-th article, and to the 1-th point of
the 17-th article of the law must be satisfied, if it is not an interference to the
forensic proceedings, it means, that it is not related to the realization of
jurisdiction, it is not treated to the questions having material and judicial
nature, being found at the proceedings of the court.!

As we see, that meaning of «news» is limited in the working conditions
of this decision of the constitutional court, not spreading it in the
circumstances concerning to the state of the work. With the changes of 07.
12. 2011, the Ombudsman has reserved also by the activity of the arouse of
coming out with the broudcast of bisciplinary proceedings against the judge
/the 8-th point of the 1-th part of the of the 12-th article of the law/. So that, a
broadcast got, proceedings having person must inform about the results of
discussion of the broadcast to the Ombudsman in the three-day deadline,
after carrying the decision. The authority of constitutionalness can not be
perceived wholly. In this case, can not we consider it as an infringement of
the principals of court's independence? Here is aroused a question, on what
basis an ombudsman should be presented with a disciplinary broadcast to
arouse a proceeding toward a judge? The decision of CC, don't give him an
opportunity to know about the realization of the jurisdiction with the
concrete work, about the question having material and judicial nature in the
theses of the court. For example, in ovresea countries is accepted the
approach that a defender can not interfere the forensic proceedings, axept the
occasions, when the work is dragged out inappropriate /Sweden/.

In the situations of this exeption the presence of that kind of
authorizations would have been rightfull. But for example in Latvia, a
defender has a right to refer to a court and to appeal the corresponding legal
acts. Here the legislator beforehand gives him an authorization to get news
about the breaking of the law with the means to participate in the law. Or in
Georgia, according to the law «About the democratic defender»’, in the
private occasions of the defender can profit of the right of referring to a court
and appealing of the forensic acts /Amicus curii/ in the court of the first
instance and in the appeal court. However, in our republic a defender can
duty-bound participate in an adminastrative court, only when he dispute the
equality of the lights of legal norm acts. In these conditions, it is
incomprehensiblen the circumstance, from which legal levers the
ombudsman should know, that a court has done a violation, which is a

' Look at the decisions of the constitutional court of RA about the constitutionalness of laws and oth-
er legal acts, 1996-2010. Yerevan, «Nghar», 2011, DCC-563, page 61.
2 www.apt.ch/npm/eca/Georgiad.pdf
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foundation for excidation of the disciplinary proceedings, when even doesn't
have a right of appealing to a duty-bound court /with an exeption of an
administrative court/.

Very likely, that the only authorization, with the help of whichs'
realisation a defender is informed about the circumstances, which are the
foundations for excitation of the disciplinary proceedings, is getting
acquanted with the work about criminal, civil, administrative, disciplinary,
economic and other breaking of the law, the verdicts resolves and decisions
concerning whom have entered into a legal power, and also the getting
aquainted with the matters, whichs'occasion excitation of the case has been
disallowed. But whether by getting aquanted with that case, giving a
broadcast about excitation of the proceedings is compatible with the
principal of independence of the courts. In the conditions of marked
decisions of the constitutional court, is limited even the right of exacting
news from courts, concerning the state of the case.

Studing the practice of European countries about exacting news from
the state organs of defender, fixed in the legislation and the realization of the
right to present proposals, we can minute the following general approaches.

1. The defender doesn't exam those cases, which are items of the
judicature.

2. The rights, which regulate the activity of Ombudsman, do not fix
straightforwardly therights about getting news of the acts concerning the
circumstances ann about tendering proposals.1

As straightforwardly is mentioned in the decision of CC, tendering
proposals to the court from a defender, can influence on the independence of
the forensic organs, because it can prevent on the realization of the practical
opportunities of carrying decisions by the judges and the court, on the basis
of appreciation the facts and the circumstances and on the basis of own
comprehending of the law. Judges should have unlimited opportunities to
make objective decisions, by being governed with their conscience, with
their commentary of the facts and acting legal norms. Independent forensic
system constitutionally is secured from any external interference, so the
reserving of the function of supervisiting the courts, is incompatable with the
principal of the separation of governance and the independence of judges.’
As we know, the Sacrement of jurisdiction is exposing the judge to the
disciplinary responsibility. According to the 1-th part of the 156-th article of

' Look the recommendations about the independence, effectiveness of the activity and about the role
of Ministers' of Europe's council commitee, 1994, october 13, number 94/12/.

? Look at the decision of the coastitutional court of Hungary, 29. 03. 1994,
www.mkab.hu/index.php?id=decisions
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the forensic code, discussing the question about exposing the judge to the
disciplinary responsibility, the Sacrement of jurisdiction acts as a court." It
means, that the theses fixed by the constitutional court, are wholly apply
toward the Sacrement of jurisdiction, when it functiones as a court. In those
conditions, it is obvious, that a right of giving a public broadcast to arouse a
disciplinary proceedings toward a judge, spoils the independence of a
fornesic governance and the principal of guarding itself from any kind of
forensic influence /inter alia/.

Speaking about this question, the court of cassion of RA, which sequrs
an identical application of the law, has minuted that if Ombudsman, instead
of the Sacrement of the jurisdiction, values beforehand the acts of judge, it
means to suppres the Sacrement of jurisdiction as a court, is it merely
interference of the activity of the Sacrement of jurisdiction, which is
inadmissable, from the aspect of independence of the court and it is
prevented the judges to do their responsibilities.’

For comprehending essence of the task righter, lets return to the
designed right of European court of human rights /from now to ECHR/. The
newspaper «Sunday Times» of ECHR, in the fact, against United Kingdom
has minuted the legal orientation, that a court can not act apart from society.
In the case of not passing by the boundaries which incure from the interest of
the relalization of jurisdiction, the news and the commentaries of the
broadcasts about courts, are furthering the publicity of jurisdiction.” It is
obvious, that the independence of the jurisdicature governance, we shouldn't
understand it in its straight meaning. That does not exclude the realization of
public control to the court. We think that this decision of ECHR can not
justify the presenting a public broadcast by the defender, because even after
presenting a public broadcast by defender, becomes clear the absence of the
circumstances, which are in the basis of disciplinary excitation of the
proceedings, then all the same this broadcast has already spoiled the
authorship of the judge among the society. Here we have 2 main values- the
independence of the forensic governance and the securing a social control
toward it- coming from the circumstance, that no governance can be absolute
independent and be of account of the people. We should solve the question,
so that it will not endanger these general costs. We think that the broadcast
to arouse a proceedings to the judge must not be public, taking into account
the first and foremost necesstiy of the moral-professional image of judge.

' Has been taken in 21. 02. 2007, has entered into the power in 18. 05. 2007, RA OI, 2007. 04.
18/20(544).

2 www.court.am

3 Look acts amd matters. An European agreement of human rights (Sunday Times v United King-
dom) (No 2) [1991] ECHR 50, ECtHR ... Yerevan, «Bavigh», 2011, page 764.
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According to the 10-th part of the 156-th article of the forensic code, all the
documents which are delivered in disciplinary frames of the proceedings,
should be delivered with closed envelopes. Therefore, even if we accept that
the presentation of the broadcast by defender does not infringe the principal
of the independence of forensic governance, coming from the necessity of
fulfillment a public control to the court, we think that the publicity of the
broadcast has already infringed it and doesn't speak about the principal of
legislative cconsistency being adhered to the independence of forensic
governance. We think that it will be righter to vanish the right of a defender
to arouse a disciplinary proceedings, or to give to a defender a corresponding
authority in the relations with the court, which will give him an opportunity
to find out material and judicial violations by judges /particularly with the
right of duty-bound referring to a court and appealing the forensic acts/ and
only in the limited occasions to present with non public broadcast about
arousing a disciplinary proceedings toward the judge.

Generally we should mention that according to the law a defenderhas
necessary authorities for the realization of the probblem at the front of him.
Particularly, the right of the every year reports /when in the first 3 months of
year, the defender presents reports to the President of RA, organs of
legislation, executive and forensic power, about his activity of last year and
about the violations of human rights and general independences, and during
the spring season of the parliament, it presents in the session of Parliament.
The defender presents the report also to mass media and to corresponding
public organizations/ the right of the presentation with the right of arousing a
disciplinary proceedings to the judge, the right of taking recommendations of
realization of the clarifications of experts researches and so on. Those
essentially are advancing his role, also if we take into account, that
according to the 6.1 article of the Law the Ombudsman is an independent
national mechanizm, fixed with a voluntary agreemant of protocol, who
forbids torture, other cruel, unhuman or dignity abasing attitude and
punishment. As umch the defender in his report criticizes the violations
discovered in the result of the activity of acting person, as it deserves a wide
reception by the lawyer organizations and different public layers. So, the
report of the Ombudsman is wathced as an indisputing "weapon" with the
sense of preventing the illegal activities of the acting persons of state
organs.1 We think that these authorizations are necessary and enough in the
affair to liquidate violations of the human rights of legal means.

' Look at the constitutional basis about the organization and activity of legiislative power of the Re-
public of Armenia, YSU publishing house, Yerevan-2011, editor- N. A. Ajvazyan, page 275.
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So, generalizing the say, we should only minute, that the role of the
Ombudsman is advancing step by step in systematizing organs fulfilling the
protection of human rights. And it it not accidental. The speed of
Ombudsman's acting, veracity of procedure of the exam and the statutory
other guarantees are creating fertile spoil for the further development of
popular trust towarda the institute. In our republic, for the 6-7 years having
this constitutional court, the number of the application protests and an
unprecedented index of their satisfication are its evidence. During these
years, the most important acquirement is that , with the political meaning,
the Ombudsman can prove, that it is neither a government nor a society. We
can only hope, that the legislation defects will be put right and the
Ombudsman, as a reliable guarantee of securing the development of society
in RA, will continue to step with a constant moving-effectively actualizing
the problems put in front of him and so, futhering the dignity of a human, as
a state registered highest cost, in the sphere of protection of civil rights.
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1
Beabran Mapuna

HNHucTuTyT eBponeiickoro
rpa:kIaHCTBA:
IBOJIIOLMS U NPOOIeMbl
(¢opMupoBaHus Ha COBPEMEHHOM
JTame

BBenenne

[IpoBo3rnamenne YKpanHON Kypca Ha €BpPOMNEHCKYIO0 WHTErpalyio U
HEOOXOJMMOCTh (POPMHUPOBAHHUS COOTBETCTBYIONICH BHYTPEHHEH M BHEIITHEH
MOJUTHKH 00YCJIOBUIIO MOTPEOHOCTh B HOBBIX MCCIICZIOBAHUSX MHCTHTYTOB
EBPOIIEHCKOT0 IpaBa, 0COOCHHO TEX U3 HUX, KOTOPBIE 10 CHX HOP BBI3EIBAIOT
OKUBIICHHBIC JHCKYCCHU CPEOU YYEHBIX Bcero Mupa. OMHUM U3 TaKUX HH-
CTUTYTOB fIBJIsieTcs TpaxkaaHcTBo EBponeiickoro Coro3a.

B mocnennee BpeMs Bce gamie 00Cy’KAaeTcs BOIPOC O «EBPOMEHCKOM
TpaXJaHCTBE» KaK B IOPUAMYCCKOM, TaK W B KOHIEONTYaJTbHOM acIIeKTe.
Ceiiuac EBpona HaxoauTCs B TIOUCKE CBOEH caMOOBITHOCTH, B TOUCKAX TOM
OCHOBHOW TIOMUTHYECKOW W (UIOCO(CKON HaeH, KOTOpasi ClIOCOOHA U3 WH-
CTHTYLIMOHAIBHOTO oOpa3oBanus — EBpormeiickoro Coto3a — co3maTh MCKO-
Myl «eauHyro EBpomy». OCOOEHHO 3TO aKTyalbHO B CBETE€ BHYTPHEBPO-
MEHCKUX TEHJISHIMA pernoHaIn3Ma U HallMOHAIN3Ma, 00YCIOBICHHOTO OC-
nalleHNeM CyBEpPEHHTETa HAIIMOHAIBHOTO TOCYJapcTBa M IEpeHOca YaCTH
JIETUTUMHOCTH C HALIMOHAJIFHOTO Ha HAJHALMOHAJIBHBIN YPOBEHb.

I'paxnanctBo EC, BBeneHHOe MaacTpuxTckuM norosopoM 1992 r’,
4acTO PacCMaTPUBACTCS KaK YUCTO CUMBOJIMICCKHUI CTaTyc, TaK Ha3pIBAEMOC
"00JIeTYeHHOE TPAKIAHCTBO", a UMEHHO HaOop MpaB 0e3 o0beTuHSIOIIeH
BCEX B SIMHOE I1EI0¢ HICHTHYHOCTH, I0CTYIl 63 NPUHAICKHOCTH . Mcxo-
Il U3 yTBepKaeHus: EBporneiickoro cyna ¢ npas venoBeka (nanbiie - Cym) B
nene Grzelezyk rpaxmanctBy Coro3a "CykIeHO OBITh (hyHIAMEHTAIbHBIM

' Crynentka I kypca topuanyeckoro daxysbrera KHEBCKOTO HAIMOHATEHOTO YHHBEPCHTETA MMe-
Hu Tapaca llleBueHko, YkpauHa.

% Treaty on European Union. — Official Journal of the European Communities. 29.07.1992. — No C
191.

3 Maas W. “Unrespected, unequal, hollow? Contingent citizenship and reversible rights in the Euro-
pean Union’. — Columbia Journal of European Law, 2009. — Nel5. — P. 265-280.
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CTaTyCOM Ipax<JiaH roCyJapCTB-YICHOB EC"'. Onnako moka 510 CTpeMJICHIE
uHctutymid EC, Ho He 00OBCKTHBHAS PEabHOCTS.

PasBuTHe M momynspu3aIys HHCTUTYTa rpaxkaancTea EC ceituac sBiis-
€TCs OZIHUM U3 TIPUOPUTETHBIX HAMPABJICHUH NesTeNbHOCTH opraHoB Coro3a:
B HOsi0pe 1996 1. Hayana neiicTBoBaTh mepBas (aza nmporpammsl "I 'pakaane
— npexzae Bcero"; B mepuoy ¢ 2007 mo 2013 rr. gelictByer nporpamma "EB-
porma Juis rpaKaan", KoTopas 3aHUMaeTCsl TIPOJIBUKSHUEM UJICH TPaKIaHCT-
Ba EC, yckopennem BkmoueHus rpaxaan EC B mporecc eBpoHHTErpanuu
MyTeM CTIaXUBaHUS MPOTHBOPEYNH W YCHICHHS YyBCTBA CBPOICHCKON
UICHTHYHOCTH , a TaKkke mporpamMa "®yHIaMeHTANbHBIC MpaBa U TPakK-
JaHCTBO"; ciry»k0a EBpoOGapoMeTp OCTOSIHHO OCYIIECTBISET OMPOCHI 001IIe-
CTBCHHOT'O MHEHHS B JaHHOH cdepe, mocieanee 3 KOTOPHIX OBLIO MpOBe-
neHo B Mapte 2010 r. ¥ mokaszaio BBICOKUH YPOBEHb OCBEIOMIICHHOCTH
rpaxxaad EC o cBoux mpaBax (60-80% pecrmoHICHTOB 3HAJIM O HAJIUYUHU Y
HUX TaKOBBIX) ; Kpome Toro, 21.06.2011 B bproccene cobpanuch aenerarsl
co Bcex rocyaapctB-uiieHoB EC Ha KOHCYNbTaTHMBHOE COBEIIAHUE, MOCBS-
ImeHHoe pa3paboTke nporpammsl "EBpona ms rpaxaan” Ha 2014-2020 rr.

B 3TOM KOHTEKCTE OHUM W3 BaKHEHUIIIMX aCIEKTOB €BPOIEHCKON WH-
Terpanyu ABIseTCS pa3BUTHE KOHIenuuu rpaxkaanctsa EC. IMeHHO HEoO-
XOJMMOCTh aHaJIh3a COBPEMEHHOTO COCTOSIHUSI M TEPCIEKTUB Pa3BUTHSA
KoHIenuuu rpaxaancTea EC o0ycimaBinBaeT akTyallbHOCTh TEMBI HCCIIEHO-
BaHMUSL.

I. IBouIIOIMSI HHCTUTYTA eBPOINECKOr0 rpaskIaHCTBa

C MHCTUTYTOM Tpa)KJaHCTBAa HEMOCPEJICTBEHHO CBS3aHO NPaBO Ha HETO —
COBOKYITHOCTH NIPABOBBIX HOPM, KOTOPBIE PETYIHPYIOT MOPSIOK pHOOpeTe-
HUSI, YTPAThl U JHUOICHUS TPAXKAAHCTBA. DTO IPaABO HAILIO OTOOpaKCHHE B
TaKUX MEXAYHAPOIHBIX aKTax, kak OOias qexnapanus mpas yenoBeka 1948
. — cT. 15, TTakT 0 rpaklaHCKUX U MOJIMTUYECKUX TpaBax 1966 r. —m. 3 cT.
24 u ppyrux akrax. B cr. 3 EBpomnelickoli koHBeHIIMU O TpaxaancTtee 1997
r. onpeneneHo: "1. Kaxaomy rocyiapcTBy NpHUHAIEKHUT NMPABO ONPEACTATH
B CBOEM 3aKOHOJIATEIbCTBE, KTO SBILICTCS €T0 IPaKIaHUHOM. 2. DTO 3aKo-
HOJATENBCTBO MPHU3HACTCS OPYTUMH TOCYIapCTBAMH, €CJIH OHO COOTBETCT-

! Grzelczyk Case C-184/99. — European Court reports, 1992. — Page 1-06193.

% Decision No 1904/2006/EC of the European Parliament and of the Council of 12 December 2006
establishing for the period 2007 to 2013 the programme Europe for Citizens to promote active Euro-
pean citizenship. Official Journal L 378, 27.12.2006, p. 32—40.

? Flash European barometers. European Union Citizenship Ref. 294. [Dnextpor. pecypc] — Pexim
nocrymna: http://ec.europa.eu/public_opinion.
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BYeT TPUMEHUMBIM MEXKIYHAPOJHBIM KOHBEHIUSAM, MEXIYHAPOIHOMY
OOBIYHOMY TIPABY W OOIIETIPH3HAHHBIM ITPABOBBIM IIPHUHIIAIIAM B OTHOIIICHUH
rpaxaaHncTsa .

Ho rpaxmaHCTBO MHTETPAI[IOHHOTO 00pa30BaHUS SIBISETCS HETPAaH-
IIMOHHOM KaTeropHuei Uil MHCTHTYTA TPakKJAHCTBA, KOTOPOH BEKaMH OBLI
CBsI3aH C TOCYIAapCTBOM, XOTh U B Pa3HBIX €ro (opMax U MPOSBICHUSX, TI0-
3TOMY OYEHb BKHO MPOCIEIUTh UCTOKA M STarlbl BOZHUKHOBEHHS STOTO
(deHoMeHa.

PasBuTHE KOHIENIIMHM €BPONEUCKOr0 TpakIaHcTBa HaunHaercs c¢ [la-
pIXCKOro norosopa o0 yupexneHun EBpomneiickoro oObeJUHEHUS Yris H
cranmu 1951 r., Ipu 3aKIIIOYEHNN KOTOPOTO TpencraButeny Utanuu HacTos-
T Ha BKJIIOYCHUH MOJIOKEHHSI O CBOOOIHOM IMEPEIBIKCHUN padOveil CHITBI
BHYTpH 0O0benuHeHua. CIeAyIomuM 3TaoM CTajlo 3aKperjieHue 3TON CBO-
00/1bI B KauecTBEe MHAMBHyalbHOTO TipaBa B 1957 r. B [loroBope o co3na-
Hun EBporefickoro DkxoHOMHUeckoro coobmectBa (PuMckoM morosope),
I7Ie OHO PaccMaTpUBAJIOCh UCKIIOUUTENFHO B COLUATBHO-I)KOHOMHUYECKOM
acniekte. TeM He MeHee, kak oTmeuaeT T.A.BacunbeBa, TaM yxe ObUIH 3a-
JIOKEHBI ITPAaBOBBIC OCHOBAHMUS IJIs1 (POPMUPOBAHHUS EBPOIIEHCKOTO TpaskaaH-
CTBa B COBPEMEHHOM CMBICTIE — BBE/ICH 3alpeT AUCKPUMHHAIIUY 10 MPU3HA-
Ky TOCYIApCTBEHHOH mpuHamiexHocTH (c1.7)’. Hemp3st He YHOMSAHYTH H
Komenrarenckyto neknapamuro 1973 roma o eBporneickold WACHTHYHOCTH,
CCBUTAIONIYIOCS Ha pasfensiemble EBpometickum Cor030M IIEHHOCTH TIpen-
CTaBUTEILHON JIEMOKpPATHH, IPaXIaHCKUX MPaB U BEPXOBEHCTBA mpasa. Ha
[Mapmxckom cammute (1974 T.) crienmanbHO cO3MaHHAs padoyas TpyIa uc-
cliefioBalia IpU KaKUX YCIOBHSAX M B TEUCHHE KAKOTO CpPOKa TPaskAaHE OT-
JIEJIbHBIX TOCYJAPCTB MOIJIM OBl MOJIYYUTh 0cOObIe mpaBa Kak rpaxaane Co-
obmecTBa. Pa3zpaboTaHHBIN IO pe3ysibTaTaM 3TOTO HCCICIOBAHUS JOKJIAN
"EBpona s rpaxnman” cojepkall MHPOPMALHIO O MOJUTHUYECKUX MpPaBax
TrpaXkJIaH: aKkTUBHOE M MACCHBHOE M30MpaTelIbHOE MPaBo, a TakXkKe MpaBo Ha
JOCTYH K O(UIIMATIBHEIM CIIy>k0aM. BakHBIM JOCTHXKEHHEM B (hOpMHpPOBa-
HUM KOHIIEHIINN CBPOIEHCKOTO TPa)KIAaHCTBA CTANU IEpBBIC BHIOOpPH B EB-
pOIEHCKUI mapiIaMeHT, cocTosiBIIMecs B HioHe 1979 roma, MOCKOIBKY BCe
rpaxnade EC ObuM mpHrianieHbl NPUHATh Y4acTHE B MPOIECCEe MPUHSITUS
pelIeHUi IMyTeM U30paHus UX MPEJICTaBUTEICH.

B 1984 rony Epponetickuii CoBet, BcTpeuaBmuiics B ®oHTeHOO, aK-
LEHTUPOBAJl BHUMAaHHUE Ha BaXXHOCTU PAa3BUTHSA €BPOIEHCKUX KOHCTPYKIIHMA

! EBponeiickuii Cot03: 0CHOBOTIONATAIONINE aKTH B pejlakiun JINccaGoHCKOTO IOTOBOPa ¢ KOMMEH-
tapusimu / O1B. Pen. C.1O. Kamkun; nep.A.O. YerBepaukos. — M.: UHOPA-M, 2008. — 698 c.

? Bacunbena T.A. DBOMONMS HHCTUTYTa TpaxiaHcTBa EBponeiickoro Corosa // Tocy1apcTBo u mpa-
B0 / Poccmiickas akajemust Hayk; IHCTUTYT rocynapcrsa u rnpasa. — Mocksa, 2007. — Ne 12. — C.22.
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Ha 0a3e MpU3HAHUS eBPONEUCKON MISHTHYHOCTH JIFOJIbMU, BOBIICYCHHBIMHU B
3TOT mponecc. B 1985 r. pezomonmeii EBponapiaMmerTa ObUTH OIIpeIEIICHBI
mpaBa, MpHHAJIeKAIUE BCeM IpakaaHaM rocynapcts-uieHoB EC, B Tom
qrclie TIPaBoO CBOOOHOTO MEPEIBMKEHUS, IIPABO BHIOOPA MECTOKUTEIBCTBA.
Hanee rpaxaancteo EC Obuto BKIIFOYEHO B OOCYXKIEHHE MPH TOITrOTOBKE
Maactpuxtckoro [JoroBopa 1992 roxa, rae BrepBbie M MOSIBHIIOCH Kak 3a-
KOHOJIaTeNbHO O(hOpMIICHHAS M 3aKpeIUIeHHas! KOHIIeTIUs: B CT. 8 yKa3aHo,
9To "KaXABIA TpaXAaHWH rocyaapctBa-uieHa EC sBiseTcs] rpakIaHuHOM
Coroza". Awmcrepaamckuii goroBop 1997 r. gomonHUn nepedeHs NpaB rpa-
kaaH EC v yTOUHHI B3aMMOCBSI3b MEXKIy €BPONEUCKUM U HAIlMOHAIbHBIM
rpaxxaaHcTBoM: "rpaxkgancTBo Coro3a JOIMONHSET, a HE 3aMellaeT Halno-
HaJbHOE TPaXIaHCTBO" (CT.17-21)2. [Moctynar o rpaxmancre EC Taxxe
Ob11 3akperuieH B JloroBope o BBeaenun Koncrtutyuuu mia Espomnst (cT. 1-
10). C usmeHeHus MU, BHeCEHHBIMU JInccaboHCKUM I0OTOBOPOM, B cT. 20 Jlo-
roBopa o ¢yHkunonupoannn EC KOHCTaTupyercs, 4TO TpaKAaHHHOM
Coro3a ecTb KaxIblid, KTO MMEET TPa)XAaHCTBO OIHOTO U3 TOCYIapCTB-
ywieHoB EC, u uto rpaxaanctBo Coro3a JOIMOJHAET HALMOHAIBHOE TPax-
JIAHCTBO H HE TIOJMEHSET ero’.

I1. IIpoGaema cooTHomeHusi cyBepenuTeTa EBponeiickoro Corw3sa u cy-
BEPEHUTETOB OTAEIBHBIX rocyaapcTB-wieHoB EC

WHCTUTYT rpakJaHCTBa UCTOPHUCCKH CIIOMKHJIICS HA YPOBHE HAIIMOHATBHBIX
TOCYIapCcTB M TPAIUIHOHHO pacCMaTPHUBAJICS IOPUCTAMH KaK CIOKHBILNASCS
MOJUTUKO-TIPABOBAs CBSI3b MEXKIY (PU3UUECKIM JIHIIOM M TOCYJapCTBOM, UTO
SIBJISICTCSI COBOKYITHOCTBIO B3aUMHBIX MPaB, 005A3aHHOCTEH U OTBETCTBEHHO-
CTH JILA U rocy)lapCTBa4. U3 4gero cnenyer, 4To TEpMHH "Tpa)xAaHCTBO" He-
Pa3pBIBHO CBsI3aH ¢ TOoHATHEM '"TocyaapcTBo". OHAKO pa3BUTHE €BPOICH-
CKOW MHTETpalliH, pe3yIbTaTOM KOTOPOH CTajo BBeJeHUe rpaxnancTsa EC,
3aCTaBISIET MEPECMOTPETh TPAIUIIMOHHBIC B3TJIABI Ha 3TOT MHCTUTYT KOH-
CTHTYLIMOHHOTO IIpaBa.

CeroaHs cpeau Y4YeHbIX HET €MHCTBA B OLEHKAX MPUPOJABI €BPOMEii-
CKOTO TpakaancTBa. Ha Ham B3rmsn, Hambosiee TOYHO 3Ty Tpobiemy 000-

! Treaty on European Union. — Official Journal of the European Communities. 29.07.1992. — P. 191-
195.

% Treaty of Amsterdam, Luxemburg. — EUROP, 1997. — P.147.

3 EBponetickuii Cor03: OCHOBOIOJIATAIOIINE aKThI B peJakuuu JInccaboHCKOro 10roBopa ¢ KOMMEH-
tapusmu / OtB. Pexn. C.1O. Kamxun; nep.A.O. Yerseprukos. — M.: UTHOPA-M, 2008. — 698 c.
“STxoBrok 1.B. I'pomagsiacTBo €C: HOHATTS 1 CIHIBBIJHOIICHHS 3 HAIIOHAJILHUM TPOMAJISTHCTBOM
// TlpobneMu 3aKOHHOCTI : akaJeMiyHuil 30ipHUK HayKoBHX mnpaubs / MiH.OCBiTH 1 Hayku YKp.;
HanionansHa 1opuauaHa akagemis Yxpainu im. SIpocmaBa Mynporo. — Xapkis, 2010. — Bum. 107. —
C.14.
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sHaunan B.JI. MuHozemneBa u E.C. Ky3nenoBa, KoTopble CUMTalOT, YTO He-
OTIPEIIENICHHOCTh M KpaifHe Crielu(pUIecKuii XapakTep KOHIICTIINH O0IIeeB-
POMEHCKOro rpaxJaHcTBa MOPOXKICHBl HEPEIICHHOCTBI0 HA COBPEMEHHOM
3Tare BONPOCa O COOTHOIICHUM HAITMOHAJIBHBIX CYBEPCHUTETOB CTPaH, BXO-
nsax B EBponeiickmii Coros, u cyBepernurera camoro EBpomnetickoro Coro-
3a'. A K. Xaac nmimer, 9to pasrpaHHYeHHe OCOOCHHOCTEH Pealn3alui KOH-
nenra "rpaxkIaHCTBA" HA THX ABYX YPOBHSAX €CTh Hambojiee aKTyalbHBIM
"BBI30BOM COBPEMEHHON E€BPOMEHCKON IICMOKpaTI/II/I"Z. MOKHO BBLACTUTH
JIBa HauboJiee pacrpoCTPaHEHHBIX MOIX0Aa K PEIICHUIO JaHHON MPOOJIEMBI.

Tax, mepBbIM MOAXOJOM fABIIsiETCS MpUHsATHE Toro (akTa, uto EC O6bL10
IIOCTPOEHO B COOTBETCTBUU U Ha OCHOBE HAlLMOHAIbHO-TOCYAAPCTBEHHOU
MOJIeNIM TOJUTUYECKOrO YIpaBiieHHs. Benb MMEHHO rocynapcTBa B CBOE
BpeMsi o0ecreyriii O0IIeCTBO OCHOBHBIMU JIEMOKPATHUYECKUMH HHCTUTYTA-
MH U CTPYKTypamu. ABTOHOMHS U CYBEPEHHUTET HAIMH-TOCYJapCTB B paM-
kax Coro3a, 10 MHEHHIO MPEICTaBUTENCH AJAHHOIO MOJIXOMA, AOJKHBI ObITH
COXpaHEeHBl. JTa 3a/Ja4ya JoJDKHA OBITh MEPBOOYEPETHONW B MOTUTHUYECKOM
passutuu EC. To ecTs maHHOE HallpaBJIeHHE OTCTaNBaeT KOH(EICPaTUBHYIO
mognens EC n oTOpacsiBacT HEOOXOANMOCTD CYIIECTBOBAHUS HHCTUTYTA CB-
POIEIiCKOro rpaIaHCTBa .

Bropoii monxox, npeacraButenu kotoporo BuaatT EC kak denepanmro,
OCHOBaHHBIN Ha TOM, 4TO Jnedunut JerutuMHocTH EC nmomkeH ObITh mpe-
OJIOJICH ITyTEM CO3IaHUS HOBBIX PEIPE3CHTATHBHBIX MHCTHTYTOB Ha OOIIe-
COIO3HOM ypoBHE. lleHTpanbHBIC 3JIEMEHTHI EBPONEHCKOM IeMOKpaTuu
JOJDKHBI OBITH COCPEIOTOYCHBI B 3aKOHOJATENBCTBE U HPABHTEIECTBCHHBIX
crpyktypax EC, Bce HOCTH)KEHHMS M IMOJHOMOYMS CYBEPEHUTETa Haluii-
rocynapcTB JOJDKHBI epeiitu k opranam Cotro3a. bonee Toro, s 1aHHOTO
eBporeiickoro ¢eaeparbHOr0 00pa30BaHUS JOJDKHA OBITH CO3/laHa TMaH-
eBporeiickas KOHCTUTYyIMA. MIHTepecHBIH MOoAX0[ K MOHUMAaHHUIO eBpoIeii-
CKOTO TpakIaHCTBa B pamkax naHHodW moxaenu EC mpenmaraer Kpucrtod
IIlonGeprep, KOTOPBI yTBEp)KIAaeT, YTO HEOOXOANMO "OCBOOOAWTHCA OT
YHUTApHOI'O TOCYJapcTBa Kak sijpa KOHLENIUH [Pa)X1aHCTBa U PaCCMOTPETh
BOIPOC O BO3MOKHOCTH MHOTOYPOBHEBOT'O, BIOXKEHHOTO IPaXJAHCTBA B
denepanbHOM o6beuueHnn”. C Toukm 3peHus (heaepaTUBHOTO TOAX0.A,

! Muozemmes B.JI., Kysunenosa E.C. Jlumemmsl esporeiickoir materpamun // Kocmormomic. — 2002, —
Ne 1. -43.

2 Haas C. What Is Citizenship? — The Danish University of Education. [DmekTpoHHBI pe-
cype] — Pexum pocryna: www.ffd.dk.

3 Haas C. What Is Citizenship? — The Danish University of Education [DmexTpommbIit
pecypc] — Pexum mocryna: www.ffd.dk.

* Schonberger C. ‘European Citizenship as Federal Citizenship: Some Citizenship Lessons of Com-
parative Federalism’. — Revue Europeenne de Droit Public, 2007. — Ne 19. — P. 61-81.
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eBpPOIEHCKOe TPakJaHCTBO, JCHCTBUTECIBHO, CTAHOBUTCS TPa’KAaHCTBOM
HaJHALMOHAJIbHBIM: OHO OTBEPraeT KpUTEepUi HallMOHAIBHOCTH U 3aMEHSET
ero KpuTepueM pe3ujeHiuu . Ha coBpeMeHHOM 3Tale MMEHHO NPaBO Ha
CBOOOZHOE MEpPEABMKECHUE W TPOXHMBAHHEC HA TEPPUTOPHU TOCYIApCTB-
wreHoB EC Hambornee 4acTo MCIONB3yeTCs U3 TEX MpaB, YTO MPEIOCTaBIIA-
1orcs rpaxkaanaM Coroza.

TaxuM 00pa3oM, UCXOMS U3 BHIICCKa3aHHOTO, CYMTacM Hanbosee yme-
CTHBIM paccMaTpHUBaTh €BPONEICKOE IPaKJaHCTBO KaK MHOTOYPOBHEBOE
MOHATHUE, KOTOPOE BKIIIOYAET B ce0s 1 6a3upyeTcs Ha HallMOHAIBHOM I'paX-
JaHcTBe rocyaapcTs-uieHoB EC, qononHss nocinenHee o0muUMU ATl BCeX
MOJIOKEHUSIMH.

II1. Conep:xanmne nHcTUTYyTA rpaxkaancTea EC

Xots xoHmenmus rpaxaaHcTBa Coro3a IOpHIMYECKH CPOPMHpPOBAach, B
HAy4YHOH JUTepaType BCe elle BEAYyTCs JUCKYCCHUHU O €ro MpUpoAe: Halo JH
MOHUMATh CYTh JIAaHHOW TPAaBOBOW KOHCTPYKIMH KaK MPHHAJICKHOCTh K
KPYTY JIHII, SBISIFOLTUXCSI IEPBHYHBIMA CYOBEKTaMHU €BPOIEHCKOTO MPaBo-
nopsiAKa U o0NMaJaroMuX CrieU(pUUIECKUM MPABOBBIM, MOJIUTHYECKUM U CO-
[UAIbHO-EKOHOMHUYECKUM CTaTyCOM, HIIM 3TO HaJleIeHWe TPaXIaH Tocy-
napctB-wieHOB EC HEKOTOPBIME JOTIOTHUTEIHHBIME TIpaBaMu. | pajguiiioH-
HO TPaXIAHCTBO paccMaTpPHBAETCS KaK COBOKYIHOCTh IpaB U 00s3aHHO-
creil. EBponeiickoe rpakJaHCTBO MOXHO KOHKPETH3UPOBaTh B MpaBax, KO-
TOpBIE B HACTOSIIIEE BpeMsI 3aKperuieHsl B [JoroBope o EC’u BOCITPOM3BE/IC-
Hbl B Xaptuu EBpomneiickoro Coro3a 06 oCHOBHBIX TpaBax (TiaBa V "I'paxk-
,Z[aHCTBO")3, a TaKke B 4yacTu Bropod "HemuckpumuHaius ¥ rpakJaHCTBO
Coroza" Jloroeopa o ¢yHkimonupoBanuu EBpomneiickoro Corosa (nepenme-
HOBaHHOM JlrccaboHckuM goroBopoM 2007 r.4):

O IIpaso rpaxgan EC Ha cBOOOAY mEpeaBIKEHUS M HAXOXKACHUS Ha
TEPPUTOPHH TOCyaapcTB-wieHoB Coi03a, KOTOPOE MO3KE OBUIO IETATH3UPO-
BaHo B [upektuse EBpomeiickoro Ilapiamenta u Epomeiickoro Cosera
2004/58 o mpase rpaxnan Coro3a U WICHOB UX ceMel Ha CBOOOAY IEpeIBU-
KEHUA U NIPOXKUBAHUA HA TEPPUTOpUH rocynapcT-uneHoB EC, B cooTBeTCT-

' Tlomaenko 10.JI. €mporeiickke TPOMAAHCTBO: Bill HAIIOHATBHOTO 1O KOCMOTONITHYHOTO //

Iomitosnoris. —2010. — T.122, Ne109. — C.112.

? Treaty on European Union. — Official Journal of the European Communities. 29.07.1992. — P. 191-
195.

? Charter of Fundamental Rights of the European Union. — Official Journal of the European Com-
munities. 18.12.2000. — C 364.

* Espomeiickuit Coro3: 0CHOBOTIONATAIONTHE aKTH B pefiakiuu JIHCCcaboHCKOTO 0TOBOPA ¢ KOMMEH-
tapusivu / OtB. Pexn. C.}O. Kamxun; nep.A.O. Yerseprukos. — M.: THOPA-M, 2008. — 698 c.

154



BUU C KOTOpOM rpakaanuH Coro3a UMeeT MPaBo MPOXHUBATh HA TEPPUTOPHH
Ipyroro rocynmapcrBa-wicHa EC B TedeHHe TpexX MeCSIEB NPH HATMIUH
JIEHCTBUTENBHOTO YOCTOBEPEHUS JTUYHOCTH. HeKoTOpBhIM KaTeropusim rpa-
JKIAaH MPEJOCTaBISIETCS] BO3MOXKHOCTh OoJiee JATUTENBHOTO MPOKUBAHUSA —
1o niatu net. 'paxknanna EC, mpoxuBIIMi Ha 3aKOHHBIX OCHOBAHMSIX B TO-
cyIapcTBe peObIBaHus OoJIee IATH JIeT, IPHOOpETaeT MpaBo Ha MOCTOSHHOE
MPOXKMBAHIE, He 00YCIOBICHHOE KaKUMHI-THG0 TpeGoBanmsvu (.1 cT.16)'.
JanHoe mpaBo cTaHOBUT siipo rpaxaancTBa EC, MOCKONBKY MPaKTHYECKH
BCE OCTaJNbHBIC TTpaBa rpakaad EC akTyalbHBI TONBKO B CITydac Pe3HICHIIUH
rpaxaanuHa EC He B cTpaHe CBOEro HallMOHAIBHOI'O TPaXkKIAaHCTBA, HO B
npenenax EC.

0 IlpaBo rpaxxganuna Coro3a u30upatb u 0amIoTUPOBATHC KaHAM A~
TOM B MyHHUIIUIIATBGHBIC OPTaHbl Ha TEPPUTOPHH JI000TO TOCYIapcTBa-wIeHa
EC, rme oH mpoxuBaeT, Ha TeX K€ YCIOBHAX, YTO U Tpa)kIaHe 3TOTO TOCY-
JapcTBa, YTO KOHKpeTHO peryiupyercs Hupextusoit 94/80 ot 19.12.1994
r.%, KOTOpBIEC TIPH3BAHbI 0OECTICYNTh TPAKIAHAM PABHBIC BOSMOKHOCTH Pea-
TU3anuy M30MpaTenbHEBIX paB Ha Beelt Tepputopun EC. Takxke npemxycMoT-
PEHO, YTO eClId B CTpaHe MpeObIBaHUS FOJIOCOBaHKUE 00s3aTeNbHOE, TpaX/ia-
HuH EC momkeH NpuHATH B HEM ydyacTHC JIMIIb B CIydae, €CIM OH OBLI
BKIIIOYCH B CIHCOK HM30Wpareneld Ha MyHHIMTAIBHBIX BbiOOpax (m.2 cr.7
Hupextusbl 94/80).

O IIpaBo y4acTBOBaTh B TOJIOCOBAHUH M OAIUIOTHPOBATHCS B KaueCTBE
KaHAWZaTa Ha BBIOOpax B EBpormeiickuii mapiaMeHT B TOCYAapCTBE-UIICHE
Coro3a, B KOTOPOM OH MPOXKUBAET, HA TEX K€ YCIOBHUSX, YTO M TpaKIaHe
3TOTO TOocyAapcTBa. CrenuanbHble IpaBHiia U YCIOBHUS, OTHOCSIIUECS K Op-
TaHU3aIlMHA ITUX BHEIOOPOB B COOTBETCTBHH C J[OTOBOpOM, OBLIM HPHHSTHI
Coserom EC B [lupektuse 93/109°.

[IpaBo ronocoBaTs 1 OAIJIOTUPOBAThCA B KaueCTBE KaHAUIATa Ha BbI-
6opax B EBpomeiickuit [lapmaMeHT nMeeT ciaeayromue orpaHuIeHIs B COOT-
BercTBUH ¢ upextusoit 93/109:

[0 Hemb3s ToJ0coBaTh B Oojiee yem oaHoi crpane EC Ha Tex ke BbIOO-
pax B EBpomapiiaMeHT: Ha COBPEMEHHOM JTale CYHIECTBYIOT TPYAHOCTH
peanuzaiui JaHHOTO 3aIlpeTa, KOTOpble ObLIM OTMEYEHBbI Kak Ha BhIOOpax
2006 r., Tak u Ha BEIOOpax 2009 r. B moknmane EBpokomuccnn o mpuMeHe-
uun npaea EC Ha mocnenHux BeIOOpax B EBpomapiaMeHT yka3zaHo Ha HE0O-

Tonaenko }O.JI. €Bponelicbke I'pOMaJsSHCTBO: BiJ] HAIIOHAIFHOTO O KOCMOIOJITHYHOTO //
Tomitonorist. —2010. — T.122, Ne109. — C.110-114.
% Council Directive 94/80/EC of 19 December 1994. — Official Journal of the European Communi-
ties 368.31.12.1994. — P. 38-47 .
3 Council Directive 93/109/EC of 6 December 1993. — Official Journal of the European Communi-
ties 32. 30.12.1993. — P. 34-38.
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XOJIMMOCTh BHECEHHs MOMPaBOK M jonoiHeHuid B JupexktuBy 93/109: "6o-
nee 3¢ (EeKTUBHBIA MeXaHU3M TpeOyeT erie 6ojee oOnux mpaswil. B To xe
BpeMsl, 1I000e HOBOE ypEryJlnpoBaHUe JTOJKHO OBITh MPOMOPLHUOHATIBLHO He-
0GXOIMMOCTH TIOBTOPHOTO TOIOCOBAHHS" .

O crpana-wien EC MoxeT 3akpenuTh TpeOOBaHHUE O TOMIOTHUTEIEHOM
CpOKe MPOXHUBAHUA JIJIsl ydacTus B BeIOOpax, ecnu Ooinee 20% HaceneHUs,
HMEIOIIETO TPABO T0JI0Ca, HE SBISIIOTCS TPakKIaHAMH CTPAHEI.

Kaxnas crpana EC caMocTOSITETHHO ONpeeNseT MPoIexypy BEIOOPOB,
B YEeM MPOSBIACTCS CYBEPEHUTET OTJIENBHBIX TOCYAapCTB, HO €CTh OOIIHe
MPHUHIUIIBI, PEryJIUpYyIone BeIOOpE B EBporelickuii mapnameHT, 3akpen-
neHHble B Akte 1976 1. 00 m30panuu wieHOB EBporeiickoro mapiaMeHTa
MPSIMBIM BCEOOIINM TOJIOCOBAaHUEM, C MIOTIPaBKaMH, BHECEHHBIMU PernieHnem
Cosera 2002/772/EC?. lenytatsl EBponapiaMenTa H36HparoTCs Ha OCHOBE
MPOTIOPIIOHATHHOTO TPEICTABUTENBCTBA, MPSIMBIM BCEOOIINM TOJIOCOBAHU-
€M, a TaKXke IMyTeM cBOOOIHOTro U TaifHoro ronocosanus. Cyn EBpomneiicko-
r0 COK3a MOJATBEPIWI, YTO PEryJIUpOBaHHE MPOIECIyphl W30HUPATEIHLHOTO
nporecca B EBponapnament He yHu(pupoBano Ha ypoBHe EC. Tem He me-
Hee, cTpaHbl-wieHbl EC MoipkHBI yBakaTh 3akoHbl Coro3a U ero oourue
MPHUHIUIIBI, B YaCTHOCTH PaBHOTO OOpAalIeHUS W HEIUCKPUMHUHAIMH, a TaK-
K€ JEMOKpaTHH M OCHOBHBIX IIPaB.

ITocnennue BHIOOPH B EBpomneiickuii mapaaMeHT COCTOSUTUCH B HIOHE
2009 rona. MccnenoBanue ciysx60it EBpobapoMeTp n30UpaTeNbHBIX NPaB U
Joknan o npumeHennd npaBa EC B 3TuX BhIOOpax ObLTH OIMyOJIMKOBaHBI B
2010 roxy. B mocinenneM OBUTIO MPEUIOKEHO 7Sl YBEITUUCHHSI OCBEIOMIICH-
Hoctu Tpakaad EC o coOCTBEHHBIX IIpaBax, B YaCTHOCTH, U30UPATENbHBIX, U
MOBBINIICHUST MOOMITH3AIMK N30UpaTeliell Ha CIeAyouX BeIOopax B EBpo-
napmameHnT B 2014 r., nmpoBo3riacuts 2013 rox "EBpomneiickum romom s
rpamzlaH"3.

O T'paxmannn EC Ha Tepputopun TpeTbel CTpaHbI, T/I€ HET MpeAcTa-
BUTEJIbCTBA TocyapcTBa-wieHa Coro3a, rpakJaHUHOM KOTOPOTO OH ABJISIET-
cs, UMEeT MPaBO Ha 3alllUTy CO CTOPOHBI JTUILIOMATUYESCKUX WA KOHCYJIb-
CKHUX IIPEICTAaBUTENBCTB JII000T0 TocyaapcTBa-wieHa EC Ha Tex ke ycioBu-

! Report on the election of Members of the European Parliament (1976 Act as amended by Decision
2002/772/EC, Euratom) and on the participation of European Union citizens in elections for the Eu-
ropean Parliament in the Member State of residence (Directive 93/109/EC). — COM, 2010. — 603 fi-
nal.

Decision 2002/772/EC, Euratom. — Official Journal of the European Communities 283,
21.10.2002. - P. 15-17.
3 Report on the election of Members of the European Parliament (1976 Act as amended by Decision
2002/772/EC, Euratom) and on the participation of European Union citizens in elections for the Eu-
ropean Parliament in the Member State of residence (Directive 93/109/EC). — COM, 2010. — 603 fi-
nal.
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X, YTO U Tpa)kIaHe 3TOTO TOCYAapCTBa, YTO BKIIOYAET: MOMOIIb B Clydae
CMEPTH; ITOMOIIb B CITy4Yae Cephe3HOH aBapiy WK OOJNE3HH; TIOMOIIb B CITy-
Yae apecTa WM 3aJepXKaHus; IOMOILb >KePTBaM HACHIILCTBEHHBIX MPECTYII-
JICHHIA; pernaTpuaIiio mocTpaaapmux rpaxaad Corosa.

lNocynapctBa-unenst EC Takke MpuHSIN ABa PEIICHUS OTHOCHUTEIHHO
MIPUHATUS MEP IO BBINOJHEHUIO 3Tol craThu JloroBopa. IlepBoe Pemenue
(95/553/EC) ot 19.12.1995 yxa3pIBaeT Ha cIy4ad U YCIOBHS, B KOTOPHIX Ta-
Kas 3allluTa MOXET OBITh TpefocTaBieHa rpaxmaanam EC. Bropoe PemieHue
(96/409/PESC) ot 25.06.1996 oTHOCHTCS K JIEHCTBHIO CIICITUABHBIX JIOKY-
MEHTOB JJIsl TIEpeaBIDKEHUsT 001ero o0pasiia, MpeaoCTaBIsIEMBIX B clydae
HEOOXOIMMOCTH AUIUIOMATHUECKIMHU WM KOHCYJIBCKUMHE CITyKOaMH TOCy-
napers-wieHo Coro3a rpaxianam EC'. OGa peleHns HaNONHSIOT PAKTH-
YeCKUM CMBICJIOM KOHIETHUI0 TpakaancTBa EC B OTHOLIEHUH BOCTIPHATHA
JIAaHHOM KOHIENIUHU cTpaHaMmu, He BxoaamuMu B Coro3. Takxke B peleHusx
MPEAYCMOTPEHA CIIOXKHAs CXeMa BO3MEIICHHS (PHHAHCOBBIX PAacXOIOB: pa-
BUTEJILCTBO BO3MEIIAET IMOHECEHHBIE 3aTPaThl TOCYNapCTBY, OKa3aBIIEMY
KOHCYJIbCKYIO TIOMOIIb, & 3aWHTEPECOBAHHOE JIMIIO — HAIMOHAIBHBIM BJia-
CTSIM.

[0 IlpaBo obpamartbcs ¢ netunuei B EBponeiickuii mapaaMeHT 1O BO-
MpoCy, KOTOPBIH BXOAHUT B cdepy kommereHmu CooOlIriecTBa U KOTOPHIHA
KacaeTcsl €ro HelmoCPeCTBEHHO.

[J TIpaBo oOpamiatbess K OMOYJICMEHY B Cilydae IJIOXOH OpraHH3aiuu
JESITeNbHOCTH MHCTUTYTOB U opraHoB CooOmiecTBa, 3a uckimodeHuem Cyna
wiu Cyza nepBoil MHCTaHIIMH, BHICTYIIAIONIMX B CBOEH Cy1eOHOH posiu.

v" TIpaBo MUCHMEHHO OOpPAIIATHCS B JIIOO0M U3 UHCTHTYTOB WM Opra-
HoB EC Ha ogHOM M3 oduIHaNbHEIX sS3BIKOB COI03a, M MOJXYYUTHh OTBET HA
TOM XK€ SI3BIKE.

Kak ormeuaer BacunbeBa T.A., mocieqHIO0 TpHaay MpaB HENb3s pac-
CMaTpHBaTh Kak crenudryeckue mpasa rpaxaad EC, mockoisky uMu o0ia-
JaeT ao6oe GU3nYecKoe WK I0PUINIeCKOe JIMI0, IPOKUBaloLIee UK 3ape-
IHCTPUPOBAHHOE HA TEPPHTOPUH rOCyAapcTBa-wieHa Coo3a’.

O TI'paxnmane EC mocne Bcrymienus B cuny JluccaboHCKOTo moroBopa
MOJTYYWJIM TIPABO BBICTYMATh ¢ MpeasiokeHrneM Eppomapnamenty uinu Cose-
Ty 110 NOBOJy BHECEHUM M3MEHEHUH B 3aKOHOJATEIBLCTBO, JUISl YETO HYKHO
3apy4YUTHCS MONAEPKKONW JaHHOW MHMLIMATHBBI CO CTOPOHBI MUJUIMOHA Tpa-

! Decision 96/409/CSFP of the Representatives of the Governments of the Member States, meeting
within the Council of 25 June 1996. — Official Journal of the European Communities168 ,
06.07.1996. —P. 4-11.

2 Bacumbesa T.A. DBOMOINHS MHCTHTYTa rpaxiaHctsa Eppomeiickoro Corosa // Tocymapcto u
npaBo / Poccuiickas akagemust Hayk; IHCTHTYT rocyapcTBa u npasa. — Mocksa, 2007. — Ne 12. — C.
23.
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sknaH. KoMuccens, B To jxe BpeMs, COXpaHseT 3a co0oif MpaBo pemars, cie-
IyeT JH IpeAlpUHIMATE TESHCTBHS IUTS1 YAOBICTBOPEHHS ATOTO 3alpoca .

OxapakTepu3oBaB B OOIIMX YepTax MpaBa €BPONECUCKUX IpakiaH, He-
00X0IMMO OCTAaHOBHUTHCS U Ha UX 00s3aHHOCTSIX. B mpoTuBOBec mpasawm, Ie-
pCUYCHb KOTOPBIX €CTh B HECKOJIBKUX OCHOBOIIONIAraromux gokymeHrax EC,
nepedeHb 003aTensCTB rpakaannHa EC B yupeauTenbHBIX JOTOBOpax OT-
CYTCTBYET.

[To muenuto 0. JlenenmkoBa, 3T0 MOXHO OOBSCHUTH JKEJIAHHEM pa3pa-
OOTYMKOB YYPEIUTEIBHBIX IOTOBOPOB OOECIICYHTH HEKOTOPYIO CTaOMIIb-
HOCTB TIPaBOBOTO CTaTyca rpaxmanuna EC?. Ommako cpenu yueHsix (Sko-
BIOK, [TomaeHko u np.) Bce k€ TOMUHHUPYET MO3UIIHS, COTJIACHO KOTOPOH Ha-
HOHATBHOE TPAKJAHCTBO K OCHOBHBIM OOS3aHHOCTSM TPaKIaHMHA TPaIu-
IIIOHHO BK/IIOYAET YIUIATy HAJOrOB M BOMHCKHUI JIONT, a 3aKpEIICHUE aHa-
JIOTHYHBIX 00s3aHHOCTEH 3a rpaxaanamu EC HempeMeHHO O BBI3BAJIO MpO-
THUBOJCHCTBHE CO CTOPOHBI rocyaapcTB-wieHoB EC, MOCKoIBKY 3TO (pakTu-
4yecku 0 mpenmnonarango nepefady MOCIEAHEMY pealu3aluy MpaB, IpUHLU-
MHAJIbHO BAXKHBIX JUIS COXPAHEHUSI CYBEPEHHOI'O CTaTyca rOCyAapCTBEHHOM
BJIACTH, A 3HAYUT, JIUIIHUH pa3 3aTparuBajio OBl B TaKk OOJIIC3HEHHYIO JUIS TO-
cymapers-unenos EC mpo6iemy rocyaapcTBeHHOro cyBepenutera’. Tem He
MCHEe, Hellb3sl YTBEP)KIaTh, YTO EBPOINEHCKOE IPpakJaHCTBO HE HAKJIAIbIBa-
©T COBEpIICHHO HUKAaKUX 00S3aTCIECTB Ha TpaXkaaH: eciu rpaxkaanna EC
X0YeT XHTh B Apyroi crpane EC, oH JHOomKeH MMETh MEIUIMHCKYIO CTpa-
XOBKY M JI0Ka3aTb, YTO MMeET paboTy WM JOCTaTOYHO PECYpCOB AJS TOTO,
9TOOBI HE CTATh OPEMEHEM IS CTPaHbI IPEOBIBAHUSI.

CrenoBaTenbHO, coep kaHieM KOHIennuH rpaxkaanctea EC sBistoTes
MpaBa, 3aKperuieHHbIe B epBUYHOM npaBe EC U KOHKpPETU3UPOBAHBI B JH-
PEeKTHBaX U APYyrux akTax opraHoB EC, a Takke COOTBETCTBYIOIIUE UM 00s-
3aHHOCTH. UTO Kacaercs mpaBa HaNpaBIATh NeTUMH EBpomneilickomy map-
JIAMEHTy, MOJaBaTh ano0sl EBponelickoMy oMOyJcMaHy, a Takxke MpPaBoO
o0pammaThCst K HHCTUTYTaM M KOHCYJIbTaTUBHBIM opranaM Coro3a Ha Jr000M
U3 SI3BIKOB JIOTOBOPOB M IONTy4aTh OTBET HA TOM XE CAMOM SI3BIKE, TO CUH-
TaeM HeLenecooOpa3HbIM BBIACIATH JaHHbIC IpaBa Kak OCOOCHHBIE MpaBa
rpaxzaal EC, nockonbKy Takoe IpaBo UMEIOT HE TOJbKO rpaxnaaHe Corosa,

! Esporneiickuii Co103: OCHOBONOJIATAIONINE aKTHI B peaakiuu JIHccaGOHCKOro J10roBopa ¢ KOMMEH-
tapusmu / OtB. Pexn. C.1O. Kamxun; nep.A.O. Yerseprukos. — M.: UTHOPA-M, 2008. — 698 c.
2 Jlenemxos }0.A. T'paxnanctso Epporeiickoro Coro3a: HOHCEHC WIH O0BbEKTHBHAS 3aKOHOMED-
HOCTb B MEXIYHapoJHOM IpaBe // benopycckuii xKypHaI MeXIyHapOIHOTO IpaBa U MEXIyHapOa-
HBIX OTHOIIeHHH. — 1998. — Ne5. [Onexrpon. pecypc] — Pexkum nocryma: http://beljournal.by.ru.
Slkosrok I.B. I'pomansiHcTBO €C: HMOHATTS 1 CHIBBIAHONIEHHS 3 HALIOHAJEHHM I'POMAJITHCTBOM
// TlpobneMu 3aKOHHOCTI : aka/JeMiyHuil 30ipHUK HayKoBHX mnpaubs / MiH.OCBiTH 1 Hayku YKp.;
HanionansHa 1opuanaHa akagemis Yxpainu im. SIpocmaBa Mynaporo. — Xapkis, 2010. — Bum. 107. —
C.21.
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HO TaKkke (pu3muecKue W IOpPUINYECKHE JIUIA, MIPOXKHUBAIOIINE HA TEPPHUTO-

puu EC (cr.cT. 41, 43, 44 Xaptuu Espornetickoro Coro3a 06 OCHOBHBIX Ipa-
1

Bax ).

IV. IlpuoGpeTenue u yrpara rpaxkaancrsa crpai-ujenos EC: npo-
0J1eMHBIE aCTIEKTHI

I'paxxpanctBo EC, Oynyun cienuuyecKuM CTaTycoM, TeM HE MEHEee TPOu3-
BOJHO OT TpaxJaHCTBa rocymapctBa-uneHa CooOmectBa. JlroObie n3mMeHe-
HUS TpaXKJAaHCTBa rocynapcrBa-wieHa EC mopoxaaroT onpeneiaeHHbIe TMo-
ClenCTBHS W s TTosokeHus una B pamkax Coro3a. Opranst EC mocneno-
BaTEJIbHO TPUICPKUBAIOTCS TMPUHIIMIIA CBOOOJHOTO OMPEACICHHS KaXIbIM
rocyJ1apcTBOM Kpyra cBoux rpaxaas. [losummst EBponetickoro Cyna 6a3u-
pyeTCSI Ha TOM, 4TO B COOTBETCTBHUHU C Me)KI[yHapOI[HI)IM HpaBOM KaxXa0¢€ ro-
cynapctBo-wieH Coro3a caMOCTOSTENILHO ONpEeIsaeT YCIOBHS MPHOOpeTe-
HUS W yTPaThl CBOETO TPAXIAHCTBA, OJIHAKO OHO JOKHO YYUTHIBATH U TO-
noxenus mnpaBa EC. Yto, kak oTMe4aeTcs B JUTEpAType, IMPEANoaraet
yBa)K€HHE HOBOW KoHIenwu rpaxaaHctBa EC, a Takke OCHOBOIOJAraro-
IIUX TIPaB Y€JIOBEKa .

B cBs3u ¢ 3TM MHoTHE HccnenoBarenu (Hanpumep, Bacunbepa T., Jle-
nemkoB 0., SkoBiok WM.) yTBep»KAarT, YTO HE CYIIECTBYET KaKOW-THOO
0COOCHHOW TpoIIeyphl MPHOOPETEHHs WM yTpaThl rpaxmancTea EC. On-
HaKoO, Ha Hall B3TJIs]], TaKas KATETOPUIHOCTh B 3TOM BOIPOCE SIBIISICTCS HE-
CKOJIBKO HEYMECTHOI.

XOTs ¥ 33ICKIIAPUPOBAHO KAaK YUCTO KOMIUIEMEHTAPHOE, TPaXIaHCTBO
EC yxe Hauano u3MeHEHHS CYIIHOCTH TPa)JIaHCTBA TOCYJapCTB-UJICHOB,
BKJIIOUasi TpaBWia MX NpHoOpeTeHHs u yTpaThl. IIpmoOpereHue m yTpaTa
TPKIAHCTBA PETYIUPYETCS BHYTPEHHHUM 3aKOHOJATEIBCTBOM KaXKIIOH
CTpaHbl Ha €¢ YCMOTPEHHE, OJTHAKO COBPEMEHHBIC TEHICHIIMH JENAI0T CO-
XpaHeHI/Ie paHee Cy]J_leCTBOBaB]_HI/IX HpaBOBI)IX pe)KI/IMOB B HCU3MCHHOM BUJIC
0YCHb COMHUTEILHEIM.

Vke cerojiHsi MecTh TOCYAapCTB-WICHOB — B TOM 4uciie ABcTpus, ['ep-
Manus, Benrpus, Utanus, Pymsinus u, B MeHblieil crenenu, CloBeHUs —
MpOBENU pazinure Mexay rpaxaanamu EC u TpeTbux CTpaH B MpoIemype
HaTypanu3anuu. B Urtanmu, HanpuMep, [UIHHA MUHUMAIBHOTO JIETATHHOTO
MIPOKUBaHUS, HEOOXOIUMOTO JIJIsl TIOJTyUEHUS TIpaBa Ha HATypaTu3aluio, JIs

' Charter of Fundamental Rights of the European Union. — Official Journal of the European Com-
munities. 18.12.2000. — P. 364.

2 Bacumbesa T.A. DBOMOINHS MHCTHTYTa rpaxiaHctsa Eppomeiickoro Corosa // Tocymapcto u
npaBo / Poccuiickas akagemus Hayk; MHCTHTYT rocynapcTBa u mpasa. — Mocksa, 2007. — Ne 12. —
C.23.
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rpaxzaald EC — geTslpe roja, rpaxaaH TPETbUX CTPaH — Ha LIECTb JIET J0Jb-
me', B ABCTPHH 9TO COOTBETCTBEHHO IICCTh M YETHIPE TOJA, TO €CTh Ha 2
roza fonble’. BeposTHO, UTo B GinKaiiliee BpeMs psi APYTHX FOCYLApCTB-
YJICHOB TaKXe BBEIYT TaKHE Pa3lIN4Ms, YCHWJIMBas BAXHOCTb TPakJaHCTBa
EC, xoTopoe B HacTosIee BpeMst CIIOCOOHO 00eCIIeUUTh 00J1aIaTeNIsIM TaKO-
ro craryca JErKUHA JOCTYN K HAIMOHAJIBHOCTH APYIOro rocyaapcTBa-djeHa
EC nmaxe Ha QpopManbHOM ypOBHE MPOIEAYPhl HATypaIU3alliH, a HE TOJIBKO
Ha ypoBHE OOCCIIEUEHUs] MPAaKTHYECKH HEOTPAaHMYCHHOTO OCTyIa K JKHU-
TEJbCTBY.

B kxoHeyHOM cuere, cO3aHME Pa3HBIX MpPaBUJI HATypalu3alMd i
rpaXkAaH TpeTbuX cTpaH u rpaxiaad EC o3Hadaer, 4To pasinuuue, MO CYTH,
yCTaHaBIUBACTCSI MEXKAY mprobpereHneM rpakaanctea EC (B coueranuu ¢
TPaXXIaHCTBOM OIPEAETICHHOTO TOCYAAapCTBa) U MPOCTHIM MPUOOPETEHHEM
TpaXXIaHCTBA JPYrOro rocyaapcTBa-djeHa — T.€. YCTAaHABIUBACTCA OTACIb-
Hasl mpoueaypa npuodpereHus rpaxnanctea EC, XoTs moka u pa3Has B Ka-
)KAoM rocyaapcre-aieHe Coroza. ITo (yHIaMeHTaJdbHas TEHIEHIHs, KO-
Topass 00si3aHa MMETh JaJeKO HJIYIIUE MOCIESACTBUS Ui FOPUIUYECKOM
CYIITHOCTH 00OHX ITPAaBOBBIX CTATYCOB.

SpkuM npumMepoM NpoOIeMbl NPUMEHEHUs KOHLEMNLUU Tpa)xKIaHCTBa
EC na mpakTHke, KOTOpOE MOKa3bIBa€T €ro OMNpEACICHHYI H30HpaTeib-
HOCTb, CTaJIO CYLIECTBEHHOE OIpaHUUYEHHE NPaB TPYIAIIUXCSI-MUTPAHTOB U3
Pymbinum, nockonbky EBpoxomuccus paspemmia McnaHuM OrpaHUYHUTb
npuéM Ha padoty rpaxaan Pymbeiauu 1o konua 2012 r. M xota 3T0 orpaHu-
YeHne 00BSICHACTCS CEePhE3HBIMU IIPOOJIEMaMH B CTpaHEe, CBSI3aHHBIMH C TI0-
CTOSTHHBIM YBEJIMUYCHHAEM YPOBHS 0e3paboTHIlbl, U yBepeHust EBpoxomMuccny,
YTO OTPaHUYHUTEIbHBIE MEPHl — 3TO IKCTPEHHOE CPEJICTBO, HO HU B KOEM
clly4ae HE METOJ], KOTOPBI clielyeT MPUHUMATh Ha BOOPY)KECHHUE, 0 MyTH
Hcnmanuu mMoryT noiitu 1 apyrue crpadsl EC, ocoOeHHO Ha (OHE MOCTOSH-
HBIX KPU3UCOB M HECTaOWIBbHOHN »KOHOMHuecKoi cutyaumu B EBpome. B
npaktuke CoolliecTBa yxKe UMENUCh Takue caydau: B 1986 r. Obln BBexe-
HBbl OrpaHUYEeHMs] IJs TpyAAlMXcsi-MUrpaiToB U3 Mcnanum u Ilopryranuu
Ha CEMUJIETHUU MEpHoA, OAHAaKO B TO Bpems B npaBe EC He ObuIo mpeny-
CMOTPEHO €IMHOTO U YHUBEPCAIBHOTO €BPOIEHCKOTO IPaXKIaHCTBA.

LlenecooOpa3Ho IpoaHANM3UPOBATH TAaKXKE€ M HATSHYTOCTh, KOTOpAs
Bo3HHKaeT B EC mM3-3a OTCYTCTBHS COTJIACOBAaHHOCTH B OOJIaCTH 3aKOHOJA-
TenbCcTBa O TpaxkaaHcTBe. Hanmenenue "BTOphIM" IpakIaHCTBOM B codeTa-

! Zincone Giovanna and Basili Marzia. ‘Country Report: Italy’ / EUDO Citizenship Observatory. —
RSC Paper, EUI 2009. — 13.

? Cinar Dilek. ‘Country Report: Austria’ / EUDO Citizenship Observatory. — RSC Paper, EUL, 2009.
-P.8.
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HUU C JIBIOTHBIM PEXUMOM JUJISI OTIPEJIEIIEHHBIX KaTerOpUi JIUI U3-3a Mpee-
noB EC moxer nMeTh cepbe3Hble HeraTuBHBIC Tocneactsus miss EC B 1e-
JIOM, TOCKOJIBKY MPUBOJUT K NUCKPUMHUHAIINM, HEPABCHCTBY U HEpapXuU
MPaBOBBIX CTATyCOB MUTPAHTOB — BBIXOJIIIEB M3 Pa3HBIX CTpaH. JTO Hepa-
BEHCTBO, KOTOPOE SIBJISIETCS] PE3yJIBTATOM Pa3NINYHil B 3aKOHOAATEIHCTBE OT-
JISTBHBIX CTPaH OTHOCHUTEIIBHO TPOIECIyphl MPUOOPETEHUS HAITHOHAIBHOTO
IpaKJaHCTBA, MOKA3bIBACT TO, YTO MPU pEANHU3AIMN HEKOTOPBIMU KaTero-
pusimu rpaxaan EC cBOMX HEMOCPEACTBEHHBIX IPaB, Y TOCYAapCTB-UJICHOB
OTCYTCTBYET YHU(DHUIIMPOBAHHBINA IMOJX0]] K 3alUTE MPaB MUTPAHTOB U3 pa3-
HBIX CTpPaH.

He uckmioueHo, 4To HAMpsHKEHHOCTh B OTHONIICHHUSX MEXAY OTHACIb-
HBIMH TOCyJapcTBamu, Hampumep, Wrtanuedl m PymblHuel, Hu3-3a pa3HbIX
CTaHJapTOB K BOMPOCAM MPUOOPETCHUS TPAKIAHCTBA OYJCT YBETUIHBATHCS.
B Urtanuu ceifuac npoxuBaeT 3HAYUTEIHHOE YUCIIO MOJI,Z[aBaHl, 110 ITIOBOLY
Yero MTAIBSIHCKOE MPABUTEILCTBO yXKE BBIPA3HIIO 03a00YCHHOCTD, YTO CTa-
HOBUTCSI OJTHUM M3 CaMBIX MOMYJISPHBIX HANPABICHUIA MUTPAIUU 3TUX «HO-
BBIX» IpakaH PyMbIHUU, U 3a8BUJIO, YTO PYMBIHCKasl TOJUTHKA JBOIHOIO
TPpaXKJTaHCTBA B OTHOIICHUW MOJIJaBaH MOXET TOBIHATH Ha jJeMorpaduue-
CKOE paBHOBECHE W 00BEMBI MHUTPAIIMOHHBIX MOTOKOB B EBporry. Tloaromy
0HO monpocuio UHCTHTYTH EC, OCHOBBIBasICh Ha UTANBIHCKOM OOIIECTBEH-
HOM MHEHHH, BHUMATEIBHO CIEOUTHh 3a 3TOW cuTyanueid. B orcyrcrBue
KoHKpeTHBIX aerictBuii EC, He uckniodueHo, uro Mtanust ctaHeT B KaKOWU-TO
MOMEHT OTKa3bIBaTh MPU3HABATh PYMBIHCKOE T'PaXKJaHCTBO MOJAaBaH, KO-
TOpBIE JTaKe HUKOT/AA HE MPOXKWBaTW B PyMbIHHH, yTBepXkaas, 4TO UX aK-
TUBHBIM TPXAAHCTBOM SIBIISIETCS TpaKIaHCTBO MonnoBel. Eciau Takoii oT-
Ka3 Oy/ieT MOJATBEPK/IEH CYJO0M, TO 3TO PEIICHUE JIOJDKHO PacCMaTpUBATHCS
KaK HECOBMECTHMOE C CYJOBBIM MpELEICHTOM Muuenerru’. TeM He MeHee,
310 3acTaBuT Cy/ MPUHSATH PEIICHUE TI0 IBYX, HA TIEPBBI B3I, HEMTPUMH-
puMbIx mpaBoBbiX HOpMax EC. Bo-mepBbiX, apryMeHT (KOTOPBIH MOXKET
ObITh TpHUBeneH Mrtammell), 4TO HBIHEUIHEE «IIOTOKW» HATypajH3alllH CO
CTOPOHBI HEKOTOPBIX TOCYAApCTB-UJICHOB SIBISIOTCS HECOBMECTUMBIM C
MIPUHITUIIOM JIOSUTBHOTO COTPYJIHHYECTBA B COOTBETCTBHH CO cTaThedl 4 (2)
Jorosopa o EC. PymbIHuS, ¢ APYToil CTOPOHBI, OyIET ONpoBEepraTh, 4To ce
aBTOHOMUSI B 00JIACTH 3aKOHOJATEIILCTBA O TPAKIAHCTBE CIIEAYET U3 MPHH-
nuna, 9yto EC yBakaeT HallMOHAIBHYIO CAMOOBITHOCTh TOCY/IapPCTB-UJICHOB
Coroza, uznoxkeHHoro B cratee 4 (3) Horosopa. A mo3unus PymbiHuu 3a-

! Tpasane Pymbiaim cocTaBisior 67% Bcex rpaxaan EC-HenTanbsIHIEB, TIPOKUBAONHIX B WTa-
nmuu. Giovanna Zincone and Marzia Basili. "Report on Italy" / EUDO Citizenship Observatory Coun-
try Reports. —2009.

2 Micheletti Case C-369/90. — European Court reports, 1992. — Page 1-04239.
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KJIFOYaeTcsi B TOM, 4YTO HOBTOPHOE MPHOOpETEHHE IPpa)JaHCTBA OBIBIINMHU
rpakJaHaMH M UX ITOTOMKaMH, IIPOKUBAIOIINX 32 MpeAeIaMy TPaHuI] TOCy-
JapCTBa, SBIACTCS DJIEMEHTOM B BOCCTaHOBJICHMU WACHTUYHOCTU PyMmbI-
Hun'. B KOHIE KOHIIOB, FOCYIapCTBO, KOTOPOE YTBEPIKIAET YTO MMEET HEra-
TUBHBIC TTOCIIEICTBHS ISl CBOETO IEMOTpapuiIecKOro paBHOBECHS B PE3YIIb-
TaTe HAIIMOHAJIBHOW IMOMUTUKU JIPYTHX rocyaapctB-wieHoB EC, Oymer, cchl-
JIasACb Ha MPUHIUIL JIOAJIBHOTO COTPYAHWUYCCTBA, 3adABJIATb, YTO OHH HEC
JOJDKHBI "MEHSTH CBOIO HAIIMOHAJIBHYIO HICHTUYHOCTH OKOJIBHBIMHU CPEICT-
Bamu'".

Cya, TakuM o00pa3oM, [OOJDKeH cOalaHCUpoOBaTh B3auMOJIEHCTBHE
MPUHIMIOB "NMOSUIBHOTO COTpyIHWYecTBA" M '"HAIMOHATHLHOW WIACHTHYHO-
ct". JT0, KaK HHU MapagoKcalbHO, COAlaHCHPYET «OMpaBOaHUE» IBYX pas-
HBIX HAallMOHAJBHBIX MACHTUYHOCTeH. [loaToMy oueHb BaxkHO, uTO0OBI Cya
Gouee ueTko (110 KpaiiHeil Mepe, Goree 4eTKo, yeM B aene Rottmann®) oHo-
3HaYHO KOHKPETU3UPOBAJ CMBICH YTBEP)KICHUS, UTO OIPEICICHUE yCIOBHUIMA
MpUOOPETEHUSI U YTpaThl TPaXKIAHCTBA JOJDKHO OCYIIECTBIATHCSA C YU4ETOM
3akoHonaTenscTBa EC. JIpyruMu ciioBaMu, Kakue UMEHHO IpaBuiia U NPUH-
el npaBa EC MOTyT orpaHMYHUTE aBTOHOMHIO TOCYIAapCTB-WICHOB B ce-
Pe 3aKOHO/IaTENbCTBA O TpaKJaHCTBE?

B xoneunom CYETEC, BOIIPOC CBOAUTCA K TOMY, UMECT JIM HAllUOHAJIbHasA
UACHTHYHOCTh TOCYAapCTBa-WICHA, CO3JAIONIEro OONBIINE TPYIIBI BHEII-
HUX rpaxnan EC, mepBocTelieHHOE 3HaUCHHE T HAMOHAIBHON WACHTHY-
HOCTU rocyaapcTBa-wieHa Coro3a, KOTOpoe BHIMT MPOOJIEMbl peann3aliu
CBOCH COOCTBCHHOM HAIlMOHAILHOW WICHTHYHOCTH, ITOCTPANaBIICH OT
OonpImMX MacmTaboB MMMUTpPAIMH BHEITHUX TpaxkaaH EC, co3maHHBIX Ipy-
TUMH TOCyIapCTBaMU-UICHAMU?

ITockonbKy KakJ0€ TOCYIapCTBO-YIIEH 0053aHO MPHU3HABATH TPaKJIaH-
CTBO, MPEIOCTABICHHOE APYTUMHU, IBOIHAs HANHMOHAIBHAS MOJHUTHKA, KakK
MOKa3aHO Ha UTAJBSIHCKO-PYMBIHCKOM Clly4yae, cO37aeT OUYeBUAHbIC U 3HAYU-
TenbHble mpobsiemsl s EC B menmoM. DTa MoJMTHKA, co37aBasi OOJBIIOE
KoJM4ecTBO BHEmHMX Tpaxknan EC, mpenocTaBiseT HOCTYI K €BPOIEHCKON
TEPPUTOPHUHU TpakIaHaM rocynapcTB, KOTOpBIE (€lle) HE MPUCOSTUHMIUCH K
EC. Taxoe pa3Butue COOBITHI BCe Halie BOCIPUHUMACTCS HETATUBHBIM 00-
pa3oM. B xoHIe KOHIOB, MpobieMa NOCTOSHHOTO YBETHUCHHS «BHEIITHUX)
rpaxgad EC ycunmBaeT aMOMBaIeHTHOCTh (IBOHCTBEHHOE OTHOIICHIE) OK-
PYXKaloMKUX K pa3HbIM peXHMaM JBOMHOro rpaxkaaHctsa. Ilo cpaBHEHHIO C
MHOTHMH «HETIPUBIICTHPOBAHHBIMI) MUTPAHTaMHU, KOTOPHIE TOJDKHBI OT-

! Crpanno, Ho UTamust MCHONB3yeT aHANOTMYHBIE PACCYKICHHS I OOBACHEHHS COOCTBEHHOIO
npedepeHIMAIBHOTO PEXUMA JUIS STHUYECKUX UTAJbSHIIECB, TPOKUBAIOIINX B JIATHHCKON AMepHKe.
2 Rottman Case C-135/08. — European Court reports, 2010. — Page 1-01449.
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BEYaTh CaMbIM CTPOTHM YCIIOBUSM IUISl NMIPUOOPETEHUS I'pakJaHCTBA I'OCY-
JapcTBa-4jeHa, JBOMHON pEXUM TIpaKIaHCTBA MPEACTABIAET HCKIIOYHU-
TEJIbHO MPUBUIICTUPOBAHHBIN JOCTYI K "IpaBy Ha CBOOOAHOE MEpeMElICHUE
B IpaHULaX eBpoIeicKoro npocrpanctsa’. Ho ¢ npyroil cTOpoHBIL, T, KTO
NOCTpajial U3-3a KOJIOHU3AlMU, TIOCTOSIHHOW SMHUIPAlMU U T.J., MOXKET Te-
HEph UCMOJIB30BATh €BPONEHCKOE IPa)kJaHCTBO B KadeCTBE HHCTPYMEHTA
BO300HOBJICHHS IIPEABLTYIICTO TTON0KCHHUS.

BriosiHe BO3MOKHO, 4TO aOCOJIOTHO pa3HOE OTHOIICHUE K JIBOMHOMY
TpaXXJAHCTBY B Pa3HbIX IOCYAAapCTBaX-4lI€HAaX, a TaKKe AUCKPUMHHALMS
IpaB rpaxJaH OTAeNbHBIX cTpaHbl EC (Hanpumep, PyMbIHHM Ha ceroaHs)
MOXKET YCHIHNTh IPHU3bIB K BBEACHUIO MUHUMAIBHBIX CTAaHAAPTOB B 00/1aCTH
rpaXkJaHCTBa OTAENbHBIX rocynapcTB-uieHoB EC. Takas MuHHMManbHas
rapMOHM3allKs, HA Hallle MHEHUE, SBISIETCS HEOOXOIUMOI Kak ¢ IpakTuye-
CKOM CTOPOHBI, TaK U BBUIY HEOOXOIUMOCTU COOJIIOACHUS NPHHIUIOB pa-
BEHCTBA BCEX JIIOJEH Mepes] 3aKOHOM U HEJUCKPUMMHALIMY 0 MPU3HAKY Ha-
IUOHAIBHOTO T'PaXJaHCTBA WM 3THUYECKOTO MpoHcXoxjeHus (cr.ct. 10,
18, 19 JloroBopa o ¢pyaxunonuposanuu EC).

3akiouenue

Kirou x moHMMaHHIO poiM TpakIaHCTBa B pamkax Erpometickoro Corosa
3aKJIF0UAeTCsl B TOM, YTOOBI HE IPOTUBONOCTABIATh COIO3HOE TPaXAaHCTBO
U TpaXXIaHCTBO rocyaapcTB-wieHoB EC kak JBa OTACTHHBIX M HE CBSI3aHHBIX
SIBJICHUSIX, HECMOTPSI Ha TO, YTO OHU M OTIHMYAIOTCS IO CBOEMY XapakTepy.
CrnokHble OTHOIICHUSI MEXKAY HUMU MOXKHO MOHATH HCKIIOYUTEIBHO MyTeM
MIPUMCHCHU CJIOJKHOU M MHOFOFpaHHOﬁ KOHICTIINHU T'paXKJaHCTBa, KOTOpasd
CBSDKET BMECTE pa3HBIC YPOBHHU U paszHBIC CEepBI, B KOTOPBIX JIFOIN HAJCIs-
I0TCSI U peaiu3yIoT CBOM IpaBa U 00s13aHHOCTH.

I/ICXO}Z[SI U3 BCET'O BBIIICCTOANICTIO, MOXHO BBIACIUTH TaKHC OCHOBHBIC
poOIeMbl HHCTUTYTA IpakaaHcTBa EBporelickoro corosa:

— HEpEIICHHOCTh BONPOCA O COOTHOUICHUH HAIMOHAIBHBIX CYBEPEHH-
TeToB cTpaH, Bxogsamux B EC, u cysepenurera camoro Esponeiickoro Coto-
38 — CETOAHS CTPAHBI-yYaCTHHIBI NENCTUPYIOT YaCTh CBOMX IOJHOMOYHMA
EC, Ha 6a3e 4ero m mosBUIICS Takoil ()eHOMEH, KaK CYBEpEHHTET HE TOCY-
JapcTBa, a UHTErpaluoHHOro (opmuposanus. Co BpeMEHEM CYBEPEHUTET
EC moxeT unu enie B OoJbIIiel Mepe TOTJIOTUTh CYBEPEHUTETHI TOCYAapCTB-
qreHoB Co103a, I OTMEPETH KakK He OlpaBIaBIee ceOsl BICHNUE;

— OTCYTCTBHME €JMHOTO NMOHMMAaHUS COJEpXKAHUS KOHLENTa "eBpormeil-
CKOTO T'PaXJAaHCTBA", a UIMCHHO: KaKHe IIPaBa UMCIOTCS HUCKIIOUUTEIBHO Y
rpaxgad EC, kak OHH COOTHOCSTCS C TIpaBaMH, IPEIOCTABICHHBIMA TPaK-
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JaHaM Ha HaIlMOHAJIBFHOM YPOBHE; Kakue 00S3aHHOCTH BO3J1araloTcsl Ha rpa-
sxknaH EC 1 kak KoppecnoHANpPYIOT MpaBa u 00s3aHHOCTH rpaxknannHa Coro-
3a;

— HerenecooOpa3HbIM CUMTAeM BBIICTICHHE MTPaBa HANIPABIIATh METUIHH
EBpomneiickoMy mapiaMeHTy, 1moJaBaTh kaio0bl EBporelickomy oMOyicMma-
HY, a TaKKe IpaBa 00paaThcs K MHCTUTYTaM M KOHCYJIBTATUBHBIM OpraHaM
Coro3a Ha J1I000M U3 A3BIKOB JJOrOBOPOB M MOJy4aTh OTBET HA TOM K€ ca-
MOM sI3BIKE Kak mpaBa rpakaaH EC, MOCKOJBKY Takoe MpaBO MMEIOT HE
TompKO TpaxnmaHne Coro3a, HO Takke (DU3UUECKUE W IOpPUIMYCCKHE JIHIIA,
npoxuaromue Ha Teppuropun EC (ct.ct. 41, 43, 44 Xaptuu EBporneiickoro
Co1o3a 00 OCHOBHBIX TIPaBax).

— HapylICHUE MPUHIIHNIIA PAaBCHCTBA, 3aJI0)KEHHOTO B OCHOBAHUE HHCTH-
TyTa €BPOIEHCKOro TpakJaHCTBA, W3-32 OTCYTCTBHUS YHU(DHUIMPOBAHHOU
MpOIEeAYypbl TPUOOPETEHUSI STOTO TPAKIAAHCTBA: TOKICCTBEHHBIA JIJIS BCEX
craryc rpaxaannaa EC npruoOperaeTcs HepaBHBIMU YCIUTHSIMA H Ty TSIMH;

— omnpeeseHHas n30MpaTebHOCTh B MPUMEHEHUH HHCTUTYTa €BPOIIeH-
CKOTO TPaXIaHCTBA, M30aBUTHCS OT KOTOPOH MOXHO JIMIIb IyTeM BbIpada-
TBIBaHUSI KapAWHAIBHO HETATUBHOH OICHKH TakOW MPAKTHKH B TEOpPETHYC-
CKHX HCCIIEIOBaHMAX M MMIIEMEHTAIMH 3TUX MoJjiokeHni opranamu EC B
CBOIO IIPAKTHUYECKYIO IESTEIBHOCTb.

Kpome Toro, cunraem 3a HCOOXOANMOE BBEICHUE MUHUMAJIBHBIX CTaH-
IapTOB B 00JAaCTH MPUOOPETCHUS U MOTEPH TPAKAAHCTBA OTACIBHBIX TOCY-
napcrB-uieHoB EC. Takas MUHMManbHas TapMOHHU3aLMs, Ha Hallle MHEHUE,
SBISICTCSI HEOOXOIUMOM KaK C MPaKTUIECKOW CTOPOHHI (pa3sHOe OTHOIICHHUE
K IBOMHOMY TPa)KIaHCTBY B TOCYIapCTBaX-wWiICHAX, a TaKKe TUCKPUMHHA-
sl IPaB TpakaaH oTAeNbHbBIX cTpaHbl EC (Hampumep, PyMbinum Ha cero-
JIHS)), TaK ¥ BBUJY HEOOXOJUMOCTH COOJIIOJICHUS TPUHIIUIIOB PaBEHCTBA
BCEX JIONEH mepe] 3aKOHOM 1 HeTUCKPUMHHAINH I10 TIPU3HAKY HAIIHOHAb-
HOTO TPakKJAaHCTBAa WJIM 3THHYECKOTO mpoucxoxaeHus (ct.ct.10,18,19 Mo-
rosopa o ¢pyHkuuonuposanuu EC).

BBumy atoro, cuntaeM, 4To GOpPMHUPOBAHUE EBPOIICHCKOTO TPAXKIAHCT-
Ba CIl¢ HE 3aBEPIICHO, OHO UMEET Psii Mpo0IeM, KOTOpbIE TPEOYIOT CPOUHO-
TO pelIeHUs H Pa3pabOTKU KaK Ha TEOPETUYECKOM, TaK M Ha MPAKTHUYSCKOM
YPOBHSX. A pemICHHE ITHX MPOOJIeM HEBO3MOXHO 0e3 rapMOHHU3AINN BHYT-
PEHHETO 3aKOHO/IaTeNLCTBA rocynapcTB-wieHoB EC.
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L1
I'anuena Jleiiaa

IOBeHa/IbHAS IOCTUIIUA KAK HHCTUTYT
MSATKOI0 reHomuaa

BBenenne

A

| \

l IOBenanbHast OCTULMS B MHUpPE 3apOJMIach OUYEHb
‘ JaBHO, OHA OTJIMYACTCS OT YTOJOBHOW IOCTHUITHH.
3 IOBenanmpHas IOCTHIUS— CHUCTEMa TOCYIapPCTBEHHBIX

OpraHoB, OCYIIECTBIIAIOLIMX IPABOCYIUE MO JejlaM O TNPECTYIUICHUSX H

MPAaBOHAPYIICHUIX, COBEPUICHHBIX HECOBEPUICHHOJIETHUMH, & TaKKe ToCy-

JIApCTBEHHBIX M HETOCYIAPCTBEHHBIX CTPYKTYP, MPOBOAAIINX KOHTPOIBHAM

UCHpaBJICHUEM U peabuiIuTaluueil HeCOBEPIICHHONETHUX MPECTYMHUKOB H

MpOo(UITAKTUKY JETCKON MPECTYIMHOCTH, COIMANBHYIO 3aIl[UTY CEMbHU U MPaB

pebénka.

WznavanbHo wmes co3manusi «HOBEHAIBHOW IOCTHUIMHM» CBOIHIACH K
CO3/IaHUIO CIICLIUAIU3UPOBAHHBIX JIETCKHX CYAOB M ObUIa OCYyIIECTBIICHA B
CIIIA, tne B Yukaro ObuT co3zaH mepBblid aerckuid cyn 1899 r.3atem uzaes
pacIpocTpaHsIach M 4epe3 HEeCKOJBKO JIeT yke IpeobdpazoBanack B Oomee
0oOLIMpHOE TOHATHE KAaK «IOBEHANBbHOM CHUCTEMBD», Kyla BXOAWJIH pa3iny-
HBIC OPTaHM3alNH, B ACITCILHOCTE KOTOPBIX BXOAWIH BOIPOCHI, CBS3aHHEIC
¢ peanu3anmeii nmpas peberka. B BenmnkoOpuTanuu ceprst 3aKOHOB O IETSIX U
Mouozexu npuHsata B 1908 r. Bo ®paHIuy 10BeHATBHBIN CyJT ObLUT CO3/1aH B
1914 r. Onyapn XKronwe, koTopsiit B 1906 1. cocTaBmil B MapHKCKOM COIM-
aNBHOM My3ee oK Ha O3Ha4eHHYI0 TeMy. CHucreMa I0BEHATBHOH FOCTH-
uuu pazpadateiBaerca B [lonbme ¢ 1982 r., Ha Ykpaune B 2005 rony Obuia
pa3paborana Konnenmus «Co3anne U pa3BUTHE CUCTEMBI FOBEHAJIBLHOH 1OC-
TAOUNA YKpauHb», €€ CTOPOHHUKH aKTUBHU3UpOBaNCh U B Poccuu. IlepBbrit
IOBEHAJIBHBIN ¢yl B Poccuu mpopaboTan ¢ suBapst 1910 . mo 1918 .

I'1aBHbIE apryMeHTbl CTOPOHHUKOB: JleTH - 3TO camasi He3allHIleH-
Has 4acTh 00IIecTBa, caMas HecopMmupoBaHHas. M BTopraTthes B 3Ty chepy
0o0ImUMH METOTaMH HEITh351.

HeoOxoaumo co3gaHue IOBEHAJbHBIX CYAOB, KOTOpbIE OyIyT 3aHH-
MaTbCsl HE TOJBKO JETIAMU C YYaCTHEM HECOBEPIICHHOJETHUX MOZI03peBac-

! Marucrpant FOpunuueckoro daxynsrera Bakunckoro Iocynapcrennoro Yuusepcurera, Asep-
Oaiixanckas PecryOimka.
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MBIX, HO M 3aIIMIIaTh mpaBa aeredl. HyxHo, 94TOOBI ¢ HeOIaromoayYHbIMH
CEMBSIMH BeJach 00CTOSATENbHAS UCTIPABIILIONIAs padoTa.

I'1aBHbIe aprymMeHThl NPOTHBHUKOB: [IpeaiaraeMbie MpoOeKThl Mpo-
TUBOpPEYAT KOHCTUTYIIMOHHBIM OCHOBaM.

Co3pmanne 10BEHAJIBHBIX CY/I0B, KOTOPHIC IPHHUMAIOT Ha ce0s QyHKIUH
BOCITUTATENFHBIX, KOHTPOJIHPYIOMIUX W MPAaBOOXPAHUTEIEHBIX OPraHOB, Be-
JIET K CMEIIICHUIO OPTraHOB Cy1eOHOHN M MCIIOJHUTEIBHON BIaCTH, HapylIaeT-
Cs KOHCTUTYIIMOHHBIA MPUHIIHUI Pa3/IeJICHUH BIACTEH.

IOBenanpHas IOCTHINS CBOJUT Ha HET IPUHINI HE3aBUCHUMOCTH CEMBH,
paspylIaeT aBTOpUTET poauTeNell, HalpaBieHa Ha pa3pylIeHue TPpaIullioH-
HBIX CEMEWHBIX IIEHHOCTEH.

OCHOBHBIM JJIEMCHTOM CHCTEMBI IOBEHAJIBHOW FOCTHIIUH SIBIISCTCS
IOBEHAJIbHBII CyJ, pacCMaTPUBAIOIIUI YTOJIOBHBIC, IPaXIaHCKUE U aJIMUHU-
CTpaTUBHBIC JIeNa, OJJHOH M3 CTOPOH KOTOPBIX SBJISETCS HECOBEPIICHHOJIET-
HUii. K OCHOBHBIM 3aauaM I0BCHAJIBHBIX CYJOB OTHOCSTCS 3aIlluTa JCTeH U
UX peadmInTaIys.

Hopma KonctuTyiuu, nmpoBo3riacuBiiasi 0Omenpru3HaHHbIe MEKIyHa-
POIHBIC MPUHIIUITEI X HOPMBI YaCThIO HAIIICH IPABOBOI CHCTEMBI, TO3BOJISICT
HaM NIpuUMeHsITh MUHHMaJbHbIE cTaHAapTHbIe npaBuwia OOH, kacarouuecs
OTIIpaBJICHUS IPABOCYAMS B OTHOIICHWU HecoBepiieHHOoNeTHUX ([leknHckme
npaBuia), PykoBomsmme npuanunsl Oprannzannu O0bequHEHHBIX Harmii
JUTSL TIPEAYTIPEXKICHUS TIPECTYTHOCTH Cpeiu HecoBepieHHoneTHuX 1990r. (
Op-Pusinckue PykoBonsmme npuniunel), Konsenunto OOH o mpasax pe-
OCHKa M WHBIC MTPABOBBIC JOKYMEHTHI IIPSIMOTO IEHCTBHSI.

I. mpakTuka npumeneHusi FOBeHanbHOW KCTHIMM B eBpPOMNeEiCKUX
cTpaHax

1. BBenenue 00s13aTENBHOIO CEKCYAIBHOTO MPOCBEIICHHS B IIIKOJIE C MEPBO-
ro knacca. Bo ®paniuu, Haripumep, B CBOEM MPOCBELIEHUH YKE JOLLTH J10
o0Ccy)XIeHHS nopHorpaduu Ha IIKOJILHBIX ypoKax.
2. BBesieHe CHCTEMBI OPraHOB IO 3aIMUTE IPaB JCTEH ¢ IpaBoOM OTOUPATH
moboro pebeHka U3 JIto00ii ceMbHU B ClTyyae HapyIISHHUs €ro MpaB M OCyIIe-
CTBIISITH KOHTPOJb UX cobmronenus. [Ipu 3ToM yimemineHreM mpaB CIUTaIOT-
sl caMble HOpMAalTbHBIC, B paMKax HAIIUX TPaAWIHN, CIyqau:

- HaKa3aTh 3a MPOCTYIOK: HUIEMHYTh, HOCTABUTH B yrOJ, MOBBICUTH IO~
JI0C, HACTOSITH HA MCIIOMHEHUH TEX WJIM WHBIX ACHCTBUH;
- «HaBSI3BIBAaHHE» OMPEHEIEHHOTO MUPOBO33PCHUS WM BOCITUTAHUE B Tpa-
JTULIASX PETUTHH;
- HApYIICHHUEM TPaB CUUTACTCS OrPAHUYCHHE B IIPOCMOTPE TEJICBU30pa, UH-
TepHeTa, BOOOIIe 000e OrpaHMYCHHE B JOCTYIE K CPEICTBAM MacCOBOM
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UH(OPMAIMY U Pa3BICUCHUSIM, B TOM YHCIC, K HETATUBHBIM (IOpHOTpadus,
HaCWJIHE | T.I1.);

- OorpaHMyeHMs B BbIOOpe Kpyra oOIIeHHs H cdepbl HHTEPECOB;
- OTpaHUYCHHUE WUJIM «HABSI3BIBAHKE)» OTHOIICHUS K AJIKOTOJII0, HAPKOTHKAM,
IIOJIOBBIM CBSA35IM;
- poauTeNnu He MMEIOT IpaBa HacTpauBaTh pPeOEHKA NMPOTUB CEKCYaJbHBIX
W3BpALLEHUM;

- C OmpenenéHHOro Bo3pacTta peOSHOK HWMEET MPaBO Ha OCYIICCTBICHHUE
abopToB 6e3 BeJOMa ponuTenei;
- HapylIEHHWEM CUMUTaeTcs HeoOecleYeHHue NOCTATOYHOTO, OIpeNelIEHHOTO
IOBEHAJILHBIM 3aKOHO/IATCIILCTBOM, YPOBHS OTPEOICHNS;

3. Ilpum sToM KaxXabli peOEHOK UMEET AOCTYII K IOBCHAILHBIM «3aIllHT-
HUKaM» U MOXKET JOHOCUTh Ha poauTenel, a ¢ 14-Tu eT moAgaBaTh Ha HUX B
cyn. IoompsroTcsi JOHOCHI CO CTOPOHBI COCEEH, POJICTBEHHUKOB, 3HAKO-
MbIX. B ciiydae moHOoca mpUXOIAT MPOBEPSIOIINE, YKA3bIBAIOT POIUTEIIM,
YTO HEOOXOIUMO HUCHPaBUTh (B BOCHHTAHUH, PA3BUTHH, MaTepUAIBLHOM
obecrieueHnn) U CTaBsT CEMbIO TOJ] TIOCTOSIHHBIA KOHTPOJIb. B ciydae Heuc-
MOJTHEHHS YKa3aHHBIX Mep PeOEHOK MOXKET OBITh OTOOpaH Ha 3aKOHHBIX OC-
HOBAaHUAX U MTOMEUIEH B PUIOT, OT/IaH B MaTPOHATHYIO CEMbIO WJIH MPOJaH B
CEMBIO 32 TPAHUILY.

4. Tlo HOBBIM 3aKOHaM IOAPOCTOK JI0 18-TH JIeT He MOXKET OBITh MPH-
3BaH K YrOJIOBHON OTBETCTBEHHOCTH HM 3a KakKuerpecTymieHus (yOuiicTso,
HacHUJIne, paclpocTpaHeHNe HAPKOTUKOB, PaclpoCcTpaHeHHe MOpHOrpadun).

Ecnu oTka3atbcs OT IOPUIANYECKUX TOHKOCTEH, TO BCE UX MOXKHO CBE-
CTH K HECKOJIBKMM KJIIOUEBBIM MOMEHTaM:

1. Bam peGeHOK Tenepb MOXET M0XKaloBaThCs Ha Bac B MPaBOOXPaHU-
TEJbHBIC OPTaHbl, €CIIM Bbl HAKPUYAIH HAa HEro, MOPYTad U IO ero 3asBiie-
HUIO Bac MOTYT JIMLIMTh POAUTENIbCKUX IMpaB U 3a0paTh peOeHKa B JETCKH
noMm. IIpencraBpTe cebe cuTyaluio, Korja Bama 14-jeTHss J04b sBISETCA
JIOMOH B 4yac HOYH, BB HAYMHAETE TPOBOJUTH C HEell mpodumakTrueckyro Oe-
cexmy, a Touka o0pamaeTcs B TONUIMIO M Bac MPHUBIEKAIOT K OTBETCTBEHHO-
cti. Wm Bam 10-71eTHUI CBIH MOJydaeT Ha ypOKe OYEPEeNHYIO IBOMKY, BB
€ro pyraete, ¥ OH oOpaliaercsi B MPaBo3alllUTHYIO OPTraHU3aInIo, H Bac JH-
LI1al0T POAUTEIbCKHUX MPaB.

2. IloxanoBatbcsl Ha JKECTOKOE oOpallieHle ¢ peOeHKOM Ha Bac MOTYT
Ballll COCENU, KOJUIETH MO padoTe, MPOCTO Ballld HeJA0OpoXKenaTesu, KOTo-
pbI€ NO3BOHAT B MHCIIEKLIUIO 110 JIEJIaM HECOBEPLICHHOJIETHUX U CKaXyT, 4TO
BHI m30MBacTe CBOero pedenka. [IpaBooxpaHHUTENHN SBATCS K BaM JIOMOM IS
MPOBEPKH CUrHaa, OyIyT UCCIIE0BaTh Ballll MaTepPHaIbHO-OBITOBBIE YCIIO-
BUS, U B clly4yae, €CJIM UM YTO-TO HE MOHPABUTCS, MOTYT 0TOOpaTh y Bac pe-
OeHKa U OTJaTh €ro B roCyAapCTBEHHOE BOCIIUTATENILHOE YUPEKACHUE.
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31ech OTKpBIBAETCS Macca BO3MOXKHOCTEH Uil KOPPYILMH, 3JI0YIOT-
peOeHmiA, B3ITOYHUYECTBA, TOJIUTHICCKOTO NABICHHUS HA HEYTOIHBIX pe-
JKAMY JIFOJIEH.

3. HecoBeplleHHOJIETHYE, COBEPIIMBIIUE IPECTYIUICHUS, TEHEPh U3
MPECTYITHUKOB TIPEBPAIIAIOTCS B IPABOHAPYIIUTENEH, YTO (PaKTHICCKU TPH-
BOIIUT K HX ITOJTHON Oe3HaKa3aHHOCTH. B yCIOBHSAX HapacTalomero Kpusuca,
Oc3/IeHEXKbsI pOJUTENEH, TOpoAa MOTYT 3alONHUTHCA OaHTaMH, KOTOpPHIC
Oe3Haka3zaHHO OyJyT rpaOuTh U yOUBATh POXOXKUX, 3amall Mo CPAaBHEHHIO C
TaKOW TEePCIEKTUBON MOKaKkeTcss HaMm paem. [IpencraBeTe cebe crato 13-14-
JETHUX MOJPOCTKOB, HATIMBIIHMXCS THBA, HAKYPUBIIHUXCS, Y KOTOPBIX HET
HUKAKUX MOPAJTBHBIX MPHHIUIIOB, OTCYTCTBYCT BOCIIMTAHUE W COLUAIBHEIC
HaBBIKH, U TIPEICTABBTE, YTO BBl OKA3AIUCh Y HUX HA ITyTH HOYBIO, B TEMHOM
nepeyinke. Celiyac ux oT yOMiCTBa elle CAepKUBaeT BO3MOXKHOCTh Hakasa-
HUS, B OyAyIIEeM Takoro TopMosa yxe He Oyner. Bee 3TH siBIeHHS MOTYT
yCyTyOUTBCSl M IPUBECTH K HEKOHTPOJIUPYEMOMY POCTY IOIPOCTKOBOMU Tpe-
CTYITHOCTH.

Cor/iacHO 10BeHAJTbHOH OCTHINU, NPUYHUHBI, II0 KOTOPHIM MOKHO
H3bIMATh Pe0EHKA U3 CeMbH:

- OCTHOCTE;

- MaJIasHKIIUIONIAIb;

- peOCHKY He OBUTH CBOCBPEMEHHO CJICJIaHbI TPUBHUBKH;

- XKIIbC B aBAPHIHOM COCTOSHUY;

- KBapTHUpa TpeOyeT peMOHTA;

- KBapTHPa PEMOHTHPYETCS;

- HAIMYWE B JOME JOMAITHHUX XHBOTHBIX;

- B XOJIOAWJIHHKE HEIOCTATOYHO (PYKTOB M OBOIIIEH;

- HECBOEBPEMEHHOE IIPOXOKACHUE Bpadel B JETCKOH MOJIINKINHUKE;

- Ha TIOITy Pa30pOCaHbl UTPYIIKA H MyCOD;

- OTCYTCTBHE JISTCKUX MIPYIIEK B JOCTATOYHOM KOJIMYECTBE;

- peOCHOK BBIMOJHSCT JOMAIIHIOI PadoTy, KaK-TO: MOET MOCYAY, MOET

TIOJTBI, CTHPAET;

- pebeHOK He ynbpIdaeTcs.

Cor1acHO I0BeHAIBHOI I0CTHLHM, OTHBIHE BBl HE HMeeTe MpaBa:

- Haka3piBaTh cBOCTO peOCHKAa HUKAKUM 00pa3oM, HU (PU3UIECKU, HH

MOpAIBHO;

- OKka3pIBaTh MICUXOJIOTHYCCKOE JABIICHUE, 3aCTABIISSI BBIMOIHSITE YPO-

KH, WIIK paboTy TI0 JIOMY;;

- OrpaHM9HBaTh €ro CBOOOIY, HE OTIYCKas Ha TUCKOTEKY, HE MTO3BOJISIS

YIOTPEOIATh CIUPTHOE WM HAPKOTUKH, JIUIIATH OOIICHUSI C IIPOTHBO-

MOJIOKHBIM TI0JIOM, B Kakoi ObI pOpMe OHO HE TIPOXOAUIIO;

- Orpann4uBaTh CBOOOIY HOCTYIIA K HHPOPMAITIH, TaXKE SCIIH ITa HH-
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(hopmarus nopHorpaduueckas;

- OTKa3BIBaTHCS OT MPUBUBOK PEOCHKY.

CoriacHo 10BeHAJBLHOH I0CTUIMHA OTHBbIHE BbI 00SI3aHbI:

- PerynspHo BeI1aBaTh peOCHKY KapMaHHBIE ACHBTH;

- OGecnieunBaTh peOCHKA TEM, YTO OH ITOKENIAET, 110 MIEPBOMY €0 Tpe-

OOBAHMIO ¥ BEIMIOJHATE BCE €0 MPUXOTH.

B EBpone sTa cucrema mpuoOperaer abcyp/Hble U Helenble (HOpMBL.
[To abGcoyrOTHO aHOHUMHBIM JIOHOCAM, 0€3 KaKUX-JIM0O JI0Ka3aTeNbCTB Mpe-
CTYIUICHHI poamTeNeii n 6e3 yuera MHEHHS CaMOro peOeHKa OH M3BIMAeTCsI
13 abCONIOTHO HOPMAJBHBIX MOPAJIbHO M MaTePUATBHO OJIaromoIyYHbIX ce-
MEH, 3a He BCErla COBEpIICHHBIC ITPOTHBOIPABHEIC NCUCTBHS, IPUIEM IS
JUIICHAST POJUTENBCKUX TIpaB Iake He TpeOyeTcs JoKazaTelbCTB. B To xe
BpeMsi B peajbHO HEOIAromoMyYHbIX CEMbsX Majo KTo paboraer. Tak ke He
MeHee a0Cyp/HbI KaJ00bl Ha POXUTENCH OT AeTei, korna netu B 15-16 jer
JKAIYIOTCS HA TO, YTO UM MPUXOIUTCS MBITh ITOCYy Ha KyXHE WM YTO-JTHO0
Ipyroe nenath o qoMy. Celidac Mbl CTaNKHBaeMcs C APYroi mpoOieMoi —
CHTyaHHeﬁ, KOoraa A€TH CTaAHOBATCA NPUHYAUTCIbHBIMU CUPOTAMH 110 KaKUM
— 00 YKOHOMUYECKUM MIPUIHHAM.

JonycTuM, y poAUTeNci HET NOCTATOYHBIX CPEACTBIIS COICpPIKAHUS
JIeTell Ha JOJDKHOM YpOBHE. bea MOKET CIIyduThCsl ¢ KOKIBIM: 3aKpPhUIA 3a-
BOII, a APYyToil paboTHI B OKpyTe MPOCTO HET; Iporopen Ou3Hec, 9To B yCio-
BUSX KpU3UCa — OOBIYHOE JeTI0; 1a MPOCTO 3a00JeN U BPEMEHHO MOTEPSIT
BO3MOXKHOCTh TPYJHUTECS... He mydie im BMecTo Toro, 4To0bl OTOUpATh Jie-
Tell y TakWX poOJHTENeH, MPOCTO OKa3aTh MM MAaTepUANFHYI0 MOMOIIb W3
6romkera? B nermome ke Ha peOeHKa B JTIOOOM Ciydae pacxXxoaylTCs TOCy-
JApCTBEHHBIC CPEICTBA.

OJIHI/IM W3 BJEMCHTOB FOBCHAJILHOM IOCTHIIMH B KJIACCHMYCCKOM BHJC
ABIIeTCS 00s3aTeIbHOE TpPeOOBaHME MPEAOCTABIAATH IETSAM CO CTOPOHEI
MIKOJT HH(OPMALIUIO CEKCYAIbHOTO XapakTepa. PeOeHka MOryT 3a0paTh yxe
B TOM CJiy4dac, €CJIr POAUTCIN NPCHATCTBYIOT MNOJYYCHHUIO BOT 3TUX T. H.
«3HaHui». bonee Toro, B cTpaHax 3amaaa poAWTENcH, KOTOPHIE MBITAIOTCA
BOCIIPEISITCTBOBATh PACTICHUIO AETEH MOJ BUAOM MPOCBEHICHUS, MOTYT
JIMIIUTh POAUTENBCKUX TpaB (KakK, HAMpHUMEp, B CIydac HEMEIKOH IIKOJIb-
HUIBI Mennccsl bycekpoc, KOTOpyro poauTeNy He IyCKajdh Ha ypPOKH, TIC
IEeTsSIM EMOHCTPHPOBAIMCH B KAdeCTBE IPOIAraHAbl 3J0POBOrO 00pasza
JKU3HH U CEMEHHBIX LIEHHOCTEH BHIeo3amucu. J[eBouKy, HECMOTpS Ha ce
MIPOTECT, U3BSUIA U3 CEMbBH, a KOTJa OHA B IPHCTYIIC OTYASHUS MOIBITANIACH
MOKOHYHUTH ¢ OO0, TOMECTHIIN B IICHXUATPHUYCCKYIO KIMHUKY). Kpome To-
0, IOBEHATbHAS FOCTHIINS MOApPa3yMeBacT TaKOE MOHATHE, KaK HACHIINE Ha
netbMu. B HekoTophix crpaHax EBpocoro3a yike HMPHHSTBI 3aKOHBI, 3aIipe-
MIAIOMIHe JII000¢ TEJECHOE HaKa3aHWe, K KOTOPHIM OTHOCST B TOM YHCIC
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IUJISTIOK WJIM TOCTaHOBKY peOeHKa B yroi. IlpakThdeckw Bce HETeJIeCHBIC
HaKa3aHUs TPAKTYIOTCS KaK ICHUXWYECKoe Hacwive. B AHrimu, Hampumep,
pOAUTETN HE MOTYT B HAaKa3aHWE JIMIIUThL JIETEH KapMaHHBIX JCHET, I0-
CKOJIbKY 3aKOHOM TIPEyCMOTpPEHA HEeKast CyMMa, KOTOPYIO OHH JIOJDKHBI Jla-
BaTh JICTSIM HE3aBHCHMO OT MX IOBEICHHS.

IOBeHanbpHast IOCTUIMS TMPOBO3TJIANIACT TMPUHIUIT MPUOPUTETHOCTH
npaB pebeHka. Ha nmpakTuke 5To 03Ha4aeT, YTO JETH MOTYT MO/1aBaTh Ha PoO-
JUTeNel B CyJ. A CyJ BCTaeT Ha 3aIuTy peOeHKa U cTapaeTcs OrpajuTh ero
OT poauTencii-npaBoHapymmrTeneii. He Tak 1aBHO Ha PyCCKOM SI3BIKE BBIIILTA
kaura «llacrepHak nporuB Hunepmangos». ABrop — I'puropuii Ilacrep-
Hak, HbIHE XuBymui B ['ommanauu. Ero mous-moapocTok Havana MpoTyIiH-
BaTh IIKOJY, TPEOOBATH JICHET HA Pa3BIICUCHUS W HAPSbl, CKAaHIATUTh. [Ipn
3TOM OHa KaJI0Bajach Ha POAMTENEH B CIIy»KObI 3aIIUTHI ITpaB pedeHka. [le-
BOIIKy 3a6pan1/1 B HpI/I}OT, a oTHa JIMIININ pOlII/ITeJ'II:CKI/IX npaB 3a TO, 4YTO OH
OJTHAXIIBI CTEp KOCMETHKY ¢ ee yna. [lacrepHak momen no CtpacOypreko-
T0 CyJia, OJTHAKO MPUTOBOP OCTAJICS B cuiie. Eciiu poauTeny momnajgaioT B 1Mo-
Jie 3peHUs IOBEHAJbHON FOCTUIUH, TO, KaK MPaBUIIO, OHU OOBIYHO BBICTYIA-
10T B poJiM 0OBHHsEMBIX. Jl0Ka3aTh CBOIO MPAaBOTY B OOJIBIIMHCTBE CITy4acB
VM HE yJIaeTCsl.

CaM mpUHIMIT FOBEHATFHOW FOCTUIIMH, KOTJa JeTel MoOyKIaroT Kajo-
BaThCs Ha B3POCIIBIX, KOTJIa BBOJAT MPOCTEUIIIHE HOMEpa TeJS(POHOB, 110 KO-
TOPBIM MOJKET TMO3BOHHUTH JaXKE€ Majoe AWTS, a B INKOJAX yCTAHABIHBAIOT
SIIIAYKY JJ1s1 AETCKUX JJOHOCOB, HACTPAMBACT HA CBOCBOJIME U MPEAATEILCT-
BO. BpICTaBIsisi ponuTeNiell TIIaBHBIMHM BparaMu COOCTBEHHBIX JETEH, FOBeE-
HaJbHas FOCTHUIMS 3HAYUTEIHHO PACIIUPSIET MpaBa OpTaHU3aIHi, 3aHUMal0-
IIUXCS 3alUTON JETCKUX TpaB. [IpencTaBuTeny I0BEHABHBIX CIIy)X0 MOTYT
0e3 mpexynpexaeHus SBUThCA C MPOBEPKOH B JTIOOYIO CEMBIO H, MPUAPAB-
IIKCh K YeMy-HUOY/ b, OTHSATh JACTCH.

JIoOOUCTHI 1OBEHAIEHOHN IOCTUITUU TOBOPSAT O HEOOXOIUMOCTU yTpas.i-
HCHHUA JCTCKHUX JOMOB H O IIOBCEMCCTHOM BHC}IpeHI/II/I TaK Ha3bIBACMBIX
«(pOCTEPHBIX» CEMEH, HEKHX «IPO(ECCHOHANBHBIX POIUTENCHY, KOTOpHIC
MOJIYYArOT 32 KaXJOTO peOcHKa HeMallble NEHBI'M. B 3amagHbIX CTpaHax B
BCIACHUU TAKHUX HpO(l)eCCI/IOHaJ'IOB MOXET HAXOAUTHCA OI[HOBpeMeHHO Lleﬂb]ﬁ
nerckuid otpsia. O4eBUAHO, YTO KOT/Ia OTeKa HaJ JIEThbMH 3allaXxHET JICHbra-
MU, KOHTHHTEHT TPUEMHBIX POJUTENEH CymecTBeHHO momeHsieTcs. Cynpn
MOpOH JaXke HEe BUJIAT JIETEH, KOTOPHIX COOMPAIOTCSI OTOOPATh Y POJIUTEINECH,
a BBIHOCST pEIIeHHEe Ha OCHOBAaHWHU PArlOPTOB COTPYJHHUKOB FOBEHAIBHBIX
ciyx0. Bo MHOTHX CTpaHax JIFOJU HETPAIUIIMOHHON OPHEHTAIMH TTOTYIHITH
MPaBO YCHIHOBJIATH JieTed U OpaTh UX MOJ oneKy. [Ipu 3ToM ckaHIabl, CBsI-
3aHHBIC C TEeIO0(HINEH, cTapaTelbHO 3aMaTuyuBaIOTCA. Majo TOro, IpOTHUB
TEX, KTO MBITACTCS MMOJHATH IIYM, HepeaAKo (HaOpUKYIOT YTOJIOBHBIC JIEa.
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B pacnpocTpaHeHUHM IOBCHAJbHOW FOCTHIIMM Ha TEPPUTOPUU CTpaH
oniBuiero CHI' upe3BpluaiiHO 3aMHTEpECOBaHBl MHOCTPAaHHBIE U MEXAyHa-
ponnble opranuzanuu, takue kak FOHUCE®, IOHECKO, JlemaprameHT
MeXIyHapogHoro pasutus BemukoOputanuu (DFID), MexmyHaponHas
nmpaBo3anuTHas opranusanus HumanRightsWatch, amepukanckue, kanan-
cKue, (paHIly3CKHe MMpaBO3aIIUTHBIC opraHu3annd. OHU HE CKYISATCS Ha
CPEJICTBA U MBITAIOTCS OKa3bIBaTh MOJUTHYECKOE JABJICHUE HA BIACTh, TPE-
Oyst coOmonenust KonBeHIMu 0 mpaBax peOCHKAa W YKpEIUICHHs JeMOKpa-
THU.

IIpencraBuTeny OBEHAJIBHBIX CIYyXO0 MOryT 0e€3 MpenynpexaeHHs
SIBUTBCS C MIPOBEPKOH B JIIOOYIO CEMBIO M, MPUAPABIINCH K YeMy-HHOYIb,
otaATh feteil. [llupoko m3BecTHa rctopwst akTpuckl Hatansu 3axapoBoit, y
KOTOpO# (paHIly3ckuil roBeHANbHBIA cyn 11 yier Ha3zajm oroOpan TpexierT-
HIOIO J10Yb, OOBHHMB B «3aXBAaTHUUYECKOH, yIyIIalomeil MaTepHHCKON JII00-
Bu». HecmoTps Ha Bce ycunusa Haranby, 1eBouka 10 CHX MOpP CKUTAETCs MO
MPUIOTaM, a B MOCIIEAHUE MOJITOa €€ MECTOHAX0XICHUE BOOOIE HEM3BECT-
HO MaTepHu.

B 2000 roxy ¢paHIy3ckoe NpaBUTEILCTBO IMOJ JABJICHHUEM Tpodec-
CHOHAJIOB, 3a0MBIINX TPEBOTY, 00OPaTHIIOCHh K T€HEPaIbHOMY HHCIIEKTOPY IO
conuanbHbIM jenam [Ibepy HaBecy u reHepaibHOMY HHCIICKTOPY FOpUAMYC-
ckoro otaena bproHo Karama ¢ mpock0o# mpeacTaBuTh JOKIAA O MOJIOXKE-
HHUH 1T B CyJax IO JIeaM HeCOBEPIICHHOJICTHIX M COMUANBHBIX CITyxK0axX o
pa3ily4eHuu Jetel ¢ poautensmMu. Jokman noayyuics mokupyoomuM. «Ko-
JI0CCaIbHOE KOJIMYECTBO AETEH OTHATO y pOIUTENEH U IOMELIEHO B IPUIOTHI
U npueMHBle ceMbU. CybH M COTPYAHUKH COIMATBHBIX CIYKO ITOCTOSIHHO
HapyIaloT 3aKOH. MeXy 3aKOHOM M MPAaKTHUKOW €ro MPUMEHEHUS OTrpOoM-
Has pa3HUIA. B oHOM M TOM ke cy/ie PaKTHKa OJHOTO CYJbH OTIMYACTCS
OT IPaKTUKU Apyroro. Her kauecTBEHHOIO KOHTPOJS CUCTEMBI 3alUTHI Jie-
Tell U ceMbu. HuUKakoro yBakeHHUs K CeMbe, HUKAaKOH 3a00Thl O HEW roBe-
HaJbHas IOCTHIMA He MposBisieT. [IpokypaTypa He MOXeT BECTH HaOIto/e-
HHE 32 BCEMH JIeJIaMH, TaK KaK MX CIHIIKOM MHOro. ColnanbHble paboTHH-
KA U CyJbH MMEIOT MOJHYIO, O€3rpaHUYHYIO BJIAacTh Hal CyIp00i peOeHka.
COTpyIHUKH COLMAIBHBIX CITY>KO 4acTO OTHHUMAJU JIETeH M0 aHOHMMHBIM
Tese()OHHBIM 3BOHKaM. SIKOOBI KTO-TO MM ITO3BOHWII M CKa3all, YTO Ta HJIH
WHas CeMbs B ONACHOCTH.

A BOT 4TO muuIeT o oBeHanbHO# cucteme CILIA mpokuBaromias Tam
ncuxonor ApunHa JlunkuHa: «Yamie Bcero aMepHKaHCKHUE CEMbH CTalKUBa-
IOTCSI C ATOM CHCTEMOM IIOCIIe TOTO, KaK Ha HUX MOJAroT >kano0sl. [ToBomgom
JUTs OOpallleHusl B «OpraHbD» MOXKET OBITh KaK CEPbe3HbIN MPOCTYNOK, TaK U
JlocajiHasi OTUIOIIHOCTE poauTeneld. Hampumep, cocenu MOTYT TO3BOHHUTH B
TIOJIMIINIO ¥ COOOIIUTD, YTO MAJOJNETHUH PeOCHOK OCTaBIICH IOMa OJVH, 0e3
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npucMoTpa. JInbo yuuTeIbHUIA PACCKAXKET O TOM, YTO POJUTENIN OJHOU M3
ee y4eHHIl He 00eCIeUnBaIOT IEBOYKE JOCTOHHBIX YCIOBHH MPOKUBAHMS.
CkaxeM, HE BBIACISAIOT CBOM «yueOHBIN kaObuHeT». MM BOCIMTAaTENbHUIIA
MOXaJIyeTcs Ha OTLA CBOCTO BOCIIMTAHHHKA, 3AMETUB Ha TEJC MaJIbIIa CH-
HSIKH WM HapanuHel. Bee 3T AecTBHs poauTenel IMEHYI0TCS B AMEpHUKe
«IUTOXMM oOparieHneM ¢ pebeHkoM». DopMabHO IoX0oe oOpaleHne —
3TO0 Moboe nelcTBHe MM Oe3AeHCTBHE B3pOCIOro, KOTOpPOEe MPUBOAMT K
PUCKY AJSI *KU3HH U 310poBbs pebeHka. Crozia ke MOXKHO OTHECTH M «9KC-
IUTyaTaluio» AETeH, HampuMmep, NPHHYKACHUE K JoMallHUM pabotam. U
Jla’ke MPUYMHEHHUE SMOLUOHAIBHOTO ylepOa MpH BBITOBOPE 32 MIOXYHO OT-
MeTKy. CaoBoM, B AMEpHKe MOKHO HaWTH MAaccCy MOBOJOB JUISI BTOPKEHUS
rocyJapcTBa B ceMelHble OTHOWIEHUS. M Kaxabplii poauTenb 3HAET: 000
HEOCTOPOKHBIH, «HEleAarornyHeli) Iar MOKET IOBJIeYb 3a co00il Maccy
HENPUATHOCTE». !

Hassi3piBaeMast HaM IOBEHANbHAsl CUCTEMA IPE1yCMaTpUBAET BBEJCHUE
MOBCEMECTHOAOIKHOCTU «YIOJIHOMOUCHHBIX IO NpaBaM peOEHKa», coOu-
paroNMX JOHOCH AETHIIEK, OOWXEHHBIX» Ha POJWUTENEH M yduTened 3a
«HapymIeHue mpaB peOEHKa».Temeps MPOTAIKUBAIOIINE OBEHAIKY JIIOAN,
WIN CKOpee HENOAU, PEUIMIM BJIE3Th U B HAIIM CEMbU U LIKOJBI, MOydYas
HaC, KaK BOCIIUThIBATh HaIIUX ,Z[eTeﬁ. Onu TOBOPAT HaM, YTO FOBCHAJIKA JIC-
JaeTcs paayl 3aIlUThl AeTed OT caaucToB U mexodmios. JleMoHCTpUpPYOT
CTpAIllHYI0 CTaTUCTUKY YOWUTBIX M3Bepramu jereid. Ho mpu 3Tom ymopHo
Momuat, 9To 10 70% Takux MpecTyMICHUH coBepIlacTcs JIUaMU «HETpaau-
LUUOHHOM OpHEHTAaLUN», MpaBa KOTOPBIX OHU K€ BCErAa 3alUIIAIOT. YBe-
PSIIOT, YTO CyIIECTBYIOIIAs CHCTeMa 3alinThl geTeld He pabortaer. Ho mpen-
JararoT He caenarb e€ paboTaroleif, a MOCTPOUTH eIIé OAHY, HOBYIO CHCTe-
My, KOTOpast Ha 3armazie ye JaBHO eCTh, H TOXe He paGoTaer!’

Tonbpko He Ha®o AyMaTh, YTO BIE3aTh B CEMBH OYIyT UCKIIOUUTEIHHO K
MHOTO/ICTHBIM IbSHULIAM U POAUTEISIM-CaUCTaM, ObIOIUM U HACUITYIOLIIM
nereit! B Toit xe dpaHIK «IOBEHAIBD YK€ 0TOOPAIN COTHU THICSY JIETEH,
npuuéM HX KEPTBAMH CTAHOBSTCS CEMBH JIIO00H pENUruH, TF000T0 COIH-
AJIBHOTO TOJIOKEHUSI U JII000ro goctatka. Hu cBs3u, HU JIEHBIW HE B CO-
CTOSIHUM MX OCTaHOBHUTH. boiee COBCPHICHHYIO CUCTEMY IIaHTa)ka U BbBIMO-
raTeNnbCTBa JCHET Y POJUTENEH, He XKETAoMMX JIMIIUTBCS AETEH, 4YeM «IOBe-
HallbHas IOCTULUS», NPUAYMAaTh CIOXKHO. IIpuuém GOpOoThbCA C ITHM 3110M
YK€ «II0CHe€...» WX KyAa-TO KaJoBaThbCs, TOXKE CIOXKHO: BEAb U Y CIEJ0Ba-
Tells, U y MIPOKypopa, U y CyIbH TOXKE €CTh JETU, KOTOPBIX MOKHO OTHSATH,
HalpHMep, 10 JOHOCY coceniei.

! http://analysisclub.ru/index.php?page=schiller&art=2733
“http://genocid.net/news_content.php?id=174
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Cucrema 10BEHAIbHOM IOCTULIMU — 3TO MHCTPYMEHT pernpeccuil. Onelt
MpOXKUBAOIUX B OUHISHANN JKEHILWH U JETeH MOKa3bIBAET, YTO IOBEHAJIb-
Has IOCTULMS MpeACTaBisieT co00i OHO M3 TJIABHBIX OPYIUH (ammncTusa-
MU OOIIECTBA U YHUUYTOKECHUSI CEMbH KaK OCHOBHOTO MHCTUTYTa OOIIECT-
BEHHOM xu3HU. KpoMe Toro, roBeHanbHas IOCTULUS — 3TO OPY>KHE B pyKax
aTeHCTOB, UCIOJNb3YEMOE UMM JJIsl HOBBIX TOHEHMH Ha XpucTuaHcTBO. Ha-
TIISHBIM IPUMEPOM 3TOTO SIBIISIIOTCS MIPUTECHEHHS, KOTOPHIM TOJIBEPTAIOT-
cs mpaBociaBHbIe xpucTrane B Ounistaanu. OIHON U3 KEPTB ITUX Mpeciie-
JIOBaHUH cTaja, Hanpumep, Pumma CasnoneH.

OpranuzoBanHas puackumu CMMU arpeccuBHas Tpasns Pummer Cano-
HEH Oblla YacThl0 aHTUXPHUCTHAHCKOW KaMITaHWH, HAIPaBJICHHOW IPOTHB
Pycckoit mpaBocnaBHO# 1iepkBU. VICTHHHAs NpUYWHA TOTO, TodeMy AHTOH
CanoHeH M30IUpPOBaH OT CBOEH MaTepH, 3aKII0YaeTcsl B TOM, YTO 3TOT
MaJIbuuK, BO-IIEPBBIX, PYCCKUI, U, BO-BTOPBIX — IIpaBoCiIaBHbId. DakT TOro,
gro Pruvma Canonen yexana B Poccrio BMecTe ¢ cOOCTBEHHBIM peOCHKOM,
KOTOPBIH pOIMIICA yKe MOCle €€ pa3Boja, cTal MOBOJOM JJISi OpraHU3aIuu
MIOKA3aTeNIFHOTO CYACOHOTO Ipoliecca U MPEIOroM Il OOBUHEHUS B Cephb-
e3HOM mpectymieHnd. CoryiacHO opHUIIMaIEHOW BEpCHU (PMHCKOH TOJIUIUH,
pebeHok ObLT moxuIleH U yBe3eH B Poccuro He Pummoti Canonen, a Pycckoit
IIPaBOCJIABHOM LIEPKOBBIO. MBI MOXKEM IPUBECTH TAKXKE B IIPUMEP APYIYIO
pycckyto Math, AHHY KyycucTo, y KOTOpOW OpraHbl penpeccHu OTOOpaiu
YeTBEPhIX NeTeH, MOTOMY YTO CEMbsl COONIOaNa MOCT U IETH BMECTE C Ma-
TEpbIO0 MOCEIIAIN HOYHbIE LIEPKOBHBIE CITY:KObl DUHCKHUI 3aKOH O TaK Ha3bl-
BaEMOM «IOXUILEHUH AeTei» Ha MPaKTHKE OKa3blBAETCS HHCTPYMEHTOM pe-
npeccuil, IpUMeHseMbIM K HHOCTpaHUaM. Tak Kak COriacHO 3aKOHOJATelb-
cTBy OUHIIHANY HUKAKOTO TMCbMEHHOTO pa3pelleHus A1 BbIBO3a peOeHKa
3a rpaHuIly He TpeOyeTcsl, MPaKTUIECKU, KOTO0 YIOAHO MOXHO CHeNaTh Ipe-
CTYITHUKOM Ha OCHOBaHMHU TOTO, YTO POJUTENH OTHPABUIICA MYTEIIECTBOBATh
3arpaHully BMeCTe C COOCTBEHHBIM pebeHkoM. Mcropus Pummer u AHTOHa
CajloHeH XOpOIO M3BECTHA: MAET padoTa MO «AEePyCH(UKAIM» HECOBep-
meHHoneTHero rpaxkaanuHa Poccum Antona Canonena. Emy 3ampemeHo
pasroBapuBaTh Ha POAHOM PYCCKOM SI3bIKE, €My 3allpPeleHO MOJMUTHCS, MY
3alpenieHo HOCHUTh HaTelbHBIM KpecT. Bce 3TH 3ampenieHus BBIHECEHBI
odurmansHO. B TeueHne Mecsana MalburKa MpATad B eTepOyprckoM KOH-
cynpcTBe DUHIISIHINM, a 3aTE€M HeJIerajbHO BbIBE3NIH €ro B OUHIAHINIO B
OarakxHHUKe JUIJIOMAaTHYECKOTO aBTOMOOHJIS.

VICTUHHBIM TepoeM CHCTEMbl (PMHCKON IOBEHAIBHOM FOCTHIIMW CTall
IIKONBHHUK TI0 nMeHu [lexka-Opuk AyBuHeH. OH OBIT 00Opa3IOBBIM YUCHH-
KOM, ¥ €r0 pOJUTENN HUKOT/Ia He 3aMeYajii B HEM HHYEro CTpaHHoro. B Ha-
gane HOsOps 2007 roaa, B mKoIe ropoaa Mokena, Henoxaneky oT XeabCuH-
KM, BoceMHaauaTuwieTHuil [lexka-Dpuk 3acTpenun IeBsITh YENOBEK, B TOM
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qucie u pextopa mxonsl. Ilocne gero 3actpenmics. Bee youiicTa 6butH co-
BEPIUICHBI M COBEPUICHHO XJIATHOKPOBHO. OH OBLT 00pa3OBEIM YUCHHKOM,
Y HUKTO HUKOTJa HE 3amojo3pui Obl ero HU B yeM nonoOHoM. Hakanyne
CBOETO reHonuaa AyBHUHEH pa3sMecTHi B VHTepHeTe (uiocopckuii MaHu-
(hect, B KOTOPOM OOBSBHI O TOM, YTO HCHABUIWT JIFOJIeH U oOmiecTBo. Me-
Hee YeMm roj cmycTs, oceHblo 2008 Toma ABaANAaTUABYXJIETHHH CTYIACHT
Marttu FOxanuCaapu 3acTpenus B CBOEM YUMJIHINIE OJMHHAALATH YEIOBEK.
Caapu ycTponi HacTosHid X0J0KOCT, TOCKOJIBKY CHaJyalla OH YOI CBOUX
TOBapUILEeH, a TOTOM MOJIXKET UX.

Kak u B nm1060# Ipyroif moinMTUYECKOH penpecCHUBHON OpraHU3alUH,
TJIABHBIM TIPaBWJIOM (PYHKIIMOHHPOBAHUS IOBCHATHHOW IOCTHIIUM CTAHOBHT-
Csl CEKPETHOCTb: BCE MAaTE€pHaJIbl SABJISIOTCS COBEPIICHO CEKPETHBIMH, U JA0C-
TyI K HUM HEBO3MOXKEH sIKOOBI B MHTepecax pedenka. Korna B @uuisaHanu
ObUTIO HavaTo paccienoBanue aena Pobepra Panrama, TO BBIACHWUIIOCH, YTO
HaYaIIbHUK CONMAIBHBIX CITyK0 ropona TypKy ObLT abCONIOTHO HE B Kypce
MPOUCXOIALINX COOBITUH, IIOCKOJIbKY Y HETO He OBLIO IpaBa JOCTYMa K CeK-
peTHol nH(pOopMAaLUHL.

OBeHanmbHAS FOCTUIHS — 3TO MYTh K Pa3pyIICHUIO CEMbH, pa3Baiy 00-
pa3oBaHuUs, paclBETy KOPPYILHH, pasryily MpecTynHOCTH. BBeneHue roBe-
HAJIBHOU IOCTHIIMK MOKHO CMEJIO PaccMaTpUBaTh, KaK OJMH U3 CAMBIX TPA3-
HBIX U TIOJUTBIX CITIOCOOOB IeHONNAA HAPOIOB!

CamMa 1o cebe “yayrraromasi poauTeIbcKast JJIOOOBh ~ YK€ MOXKET CITy-
JKUTH TOJIHBIM OCHOBaHWEM JJisl oTheMa y Bac pebenka! IIpu 3Tom BMecTo
IpaBa IMETh CEMbIO, PeOCHKY OYIyT BHYIIATHCS IIPEUMYIIIECTBA TIPAB C JCT-
CTBa 3aHUMATHCS CEKCOM, YIOTPEOIATh HAPKOTHKH, Oe3HAKa3aHHO MPECTY-
naTh 3aKOH (FOBeHaJIbHas IOCTHUIIMA 3arpelaeT HakazaHue a0 18 jer, 6e3Ha-
Ka3aHHO cOBepIasi JETCKIMH PyKaMH 4y TOBHUIIHBIC TIPECTYTUICHHU).

OmpiT akTpuckl Hatanen 3axapoBoid, OIM3K0 MTO3HAKOMUBIIICHCSI C 3TOM
cuctemoil Bo ®paHuuH, MOKA3bIBAET, YTO 3aMajdyMBaHUE MOAPOOHOCTEH B
JTAHHOM clly4ae BIIOJIHE ompaBaaHo. Ho criepBa HamOMHUM HCTOPHUIO CaMOi
Harameu. B Hauane 90-x IT. oHa BhINUIA 3aMyX 3a ¢paHIity3a, yexana B Ila-
pHX U poauia A04b. OIHAKO KU3Hb HE CIIOKMIACh, TAK KaK CYHpyT >KeCTo-
KO oOpainaics ¢ JeBOYKOW M ymoTpeOsisiin HapkoTuku. [locne pasBona, mo
pEIICHUIO Ccy/Ia TI0 CeMeHHBIM JieiaM, Maria octaiack C MaMoO, B el Obl
Jeno mpoucxonuio B Poccun, Tak mpoaoskanoch Obl U 1o ceit aeHs. Ho Bo
®paHnuu CyIIECTBYET €lie U IoBeHaIbHbIN cya. Korna Mare 6b10 3 roaa,
ee, 1Mo MpockOe OBIBIIETO My’)ka, HACHILHO Pasilydiiid C MaMOW, OTAAIH B
MPUIOT, a 3aTe€M B NMpHUEMHYIO ceMblo. U BoT yxe 6osee 10 ner Hatanbs He
MOJKET BEpHYThH JA04b. IlpudemM, 3TO >KEHIIMHA PEAKON IIeNeyCTPEeMIICHHO-
ctu. OHa 18 pa3 nmuuHo BeTpedanach ¢ Hukoins Capko3u, HBIHEIIHUM IIPE3U-
nentoM @panuuu, no aeny cBoet gouepu. Korna rocnoaun Hlupak, Oyayun
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npesunesToM @pannuu, npuesxan B Poccuro, Bonpoc o Bo3BpaiieHun Ma-
i nmogauManics B 6ecene ¢ B.B.ITytunbsiM. [Tatpuapx Anexcutii I1 odpatui-
ca k Kapnunany @paniuu (a Bo BpeMsi CBOETO HelaBHEro Bu3nuTa Bo Opan-
nuto emie M kK Hukonst Capkosu) ¢ mpock0ol MOMOYh BOCCOSINHEHHIO Ce-
MbH. Ho mpo0bnema 1o cux mop He pelreHa, oTOMY YTO IOBEHAJIbHAsI FOCTH-
LIUS - 9TO TOCYAApCTBO B TOCYapCTBE.

I1. FOBenasbHas OCTUIUSA B A3epOaiixkaHe.

Azepbaiimkan B 1992 rony patuduuuposan KoHBeHLHIO 0 mpaBax peOeHKa
ot 20 Hos0pst 1989 r. CormacHo myHKTY 1 cT. 44 KOHBEHIIMH, A3epOaiixkan
IpeacTaBuil 3 JOK/Iajga o MoJIoKeHuH npaB pebenka B AP. Ha cerogns B
PecniyOnnke B cdepe 3amuTsl npaB peOeHKa MPUHATHI JECATKH 3aKOHOa-
TEJIBHBIX AKTOB, OCHOBHOHM M3 HHUX - 3aKOH A3zepOaiipkaHckoil PecmyOmuku
"O mpaBax pebenka", mpuHATEI 19 Mas 1998 roma. Y 10puCTOB M yUEHBIX
CYILIECTBYET Pa3HbI MOAXOJ K BOMPOCY MPUBJICUCHHS K OTBETCTBEHHOCTH
JieTel ¥ MOJPOCTKOB.

OpHa 9acTb CYMTAET, YTO €CIH 3aKOH OyIeT NMPUMEHEH B OTHOIICHUH
JIETeH-NOPOCTKOB, COBEPIIMBIIUX MPECTYIJICHHE, TO 3TO JacT IMOJIOXKH-
TEJIBHBIN pe3ynbTat. [lpyra 4acTb, HA000POT, CUUTALT, YTO 3TO MOXKET CIO-
cOOCTBOBATH COBEPUICHUIO NPECTYIICHUS IOAPOCTKAMH B TABHEUIIIEM, OT-
pHULATETTFHO CKaXeTCs Ha GOPMUPOBAHUH UX JIMIHOCTH U TICHXOJIOTHH.

Cerogns B AsepOaiipkaHe HET HEOOXOAMMOCTH CO3JaHUS IOBEHANb-
HBIX CY/OB, IIOCKOJIBKY JAETCKasl IPECTYIHOCTh B CTPaHE HE ABISAETCS 3J10-
0oaHeBHOM mpobsemoid. TeM He MeHee, yxe ceiiuac B AsepOaiikane 3a-
pOXKAaeTcsl MpaKTHKa CIEeUUAN3aluy CyJIell Ha IOBEHAJbHOW IOCTHULIMU.
Bcerpane B Bompoce mpuBiedYeHMs] JETEM K yroJIOBHOM OTBETCTBEHHOCTH
JIOJDKHBI YYUTHIBAaTbCS M HallMOHaJbHblE 0cOOeHHOCTH. CeMbs HaXOTUTCS
MoJl OTMeKoW rocynapcrsa. MaTepHHCTBO, OTILOBCTBO, JIETCTBO OXPAaHSIOTCA
3aKOHOM. ['ocy1apcTBO OKa3bIBaeT MIOMOIIIb MHOT'OJICTHBIM CceMb-
saM.AzepOaiikaHckas PecrryOnmka o0si3aHa 0Kka3aTh MOIEPIKKY TpakIaHaM
A3zepbaiipxanckoil PecriyOnuky B MOMy4YeHUH U TOCTOSIHHOM IOJIb30BAaHUH
0JIarOyCTPOSHHBIM KHJIBIM MOMEUICHHEM, 3a00THUThCA 00 YIyYIICHHH IIO0-
JIOKEHUS U COIMAIBHON 3aluTe TPy HACEICHHUS, HAXOIIIIUXCS B HanOo-
Jee HeOJarompUsTHBIX YCIOBHUSX, CTpeMACh OOecleuuTh WM Ypo-
BeHb xku3Hu. B Cemelinom Konekce AszepoOatimxanckoit Pecryomuku 2000 r.
YKa3bIBaCTCS O CO3JaHWM CEMBH Ha OCHOBE OOIIECUCIIOBEUCCKUX MPUHIIN-
MIOB; BOCHHUTAHHUU JIETeH B CEMbE B OPTaHUYCCKOU CBS3U C OOIIECTBEHHBIM
BOCIIMTAHUEM; BCECTOPOHHEH 3alllMTe UHTEPECOB MaTepeil u neteit u obec-
MEYCHUE CUYACTIIMBOM KU3HU KaXKIOT0 peOeHKa; BOCIIUTAHUH B JCTAX IYBCT-
Ba OTBETCTBCHHOCTH MEPEI CEMBEH U 0OIIECTBOM.
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C TOuYKHM 3peHUs] BOCIUTAHUS JeTel, (POPMUPOBAHUS MX JUYHOCTH 3TO
SBIICTCS aKTYyalbHOHM TpoOiieMoii. B OymymeM, pu IpHUHATHH 3aKOHA, CBSI-
3aHHOTO C IOBEHAIBHOM IOCTHIIMEH, K 3TOMY BOMPOCY Halo OyIeT MOAOUTH
OuYeHb OCTOpOXXKHO. Hamo OyaeT M3yduTh MPUYMHY NPECTYIUICHHUS, COBEp-
LIEHHOT'O JE€TbMH, M CTATUCTKY 3TUX NpPECTyIUIEHUH. Mbl HE JOJIKHBI CIie-
LIUTh NPUBJIEKATh JeTel K OTBETCTBEHHOCTH.

B nacrosmee Bpemst B AzepOaitkane 6onee 30 neTeli-noapocTKOB OT-
OBIBAIOT HaKa3aHME B ACTCKUX HCIPABHTENIBHBIX YUpekaeHIsx. HyxHo mpo-
BECTH CBOM HCCIIEJOBAHUS HA CBOMX IpaklaHaX - HE OJIUH IO HX MPOBO-
JUTh, a nBaauath! UYtoOsl mocToBepHO (X0Ts OB HAa 80%) 3HATH, YTO TOT WU
WHOW NMPUHUMAaEeMbIH 3aKOH MPIDKUBETCS HOpManbHO. Henmb3s komupoBath
MOJIeNIb YYXOro oOllIecTBa U HATArMBaTh ee Ha cBoe. Kak riacut mocioBu-
[[a: 4TO PYyCCKOMY XOPOIIO, TO HeMIly cMepTh.EBpomna HacakgaeT CBOM IO-
PSLIKK y Hac paau cBoeit 6e3omacHoCTH. Ho MBI-TO 9TO OT 3TOTO BRIUTpacM?
ITorepsiem cBoe NHIIO, CBOK YHHUKAJIBHOCTb, CBOM Tpaauuuu.B Hamumx tpa-
JUIMSIX - YBaXKaTh CTapIIuX. A 0 KaKOM yBa)KEHUH MOXET UATH peyb, €CIH
IO 3BOHKY HOCCATUJICTHCTO 3JIbIC OAAbKH B MOTOHaX IMOCAIAT €ro OTLa B
TIOpbMY?

II1. FOBenaabHas ocrunusa B Poccun.

B nocnennee Bpemsi Hawanach nIyMHasi KOMIAHUS MO BBEJICHUIO FOBEHAIb-
HOM roctuliuud U B Poccuu. E€ akTUBHUCTBI YBEpSIOT, YTO MPUHATHUE CICIHU-
aJbHOTO "IOBEHATHLHOTO" 3aKOHOJATENIHCTBA U CO3JaHHE OPraHOB, HANEIEH-
HBIX YPE3BbIYAMHBIMK IOJIHOMOYHMSMH B 3TOM 00JACTH, — €AMHCTBCHHAS
BO3MOXHOCTh MPEOTBPATUTh CITy4Yal HACWIHS HaJ JIETbMH B CEMbSX, KOTO-
pbIe, TIO UX CJIOBaM, MpUoOpes HeOBIBAIBIA pa3Max U CTaJId eJBa JIU He ca-
MO OCTpo¥ MpoOIeMoi Hatrero oomiecTsa. [IpOTHBHUKOB ke "FOBEHAILHOM
IOCTUIUU" TIBITAIOTCS TPEACTaBUTH B BUJE (haHATUKOB — MPaKoOEcOoB, Mpo-
THBHHUKOB I'YMaHHOTO OTHOIIEHUS K JETSIM B CEMbE.

Bce 310 3ByuHT BHOJNHE MPaBIOMNOA00HO, HO, BO-TIEPBBIX, MO JaHHBIM
MOMUIENCKON CTATUCTUKH, HUKAKOTO YBEIIMUYCHHUS YK CIIa IPECTYIUICHUH, CO-
BEpIIAEMBIX B CEMbSIX, MPOTHB JeTel, 3a MOCJeAHHE TOAbl HET. A BO-
BTOPBIX, ITOYEMY OBl HE B3STHCS B TMEPBYIO OYEPEllb 3a PEIICHUE MPOOJIEMBI
CHUpOT M OecCrpu30pHUKOB, KOTOPHIX B Poccnn TO 1¥ COTHH THICS, TO JIHA
MHJITHOHBI — JaXke Oojiee-MEHEe TOYHOC KOJIHMYECTBO MX HEHM3BECTHO? A
nmpobiieMa TOJPOCTKOBOM MPECTYIMHOCTH, HApKOMaHHH, ajkoroiu3mMa? Ber-
CTYTHBIIIAS HA CIYIIAHHUIX U3BECTHBIA IICUXOIIOT 1 myOnmmmcet Mpuna Mea-
BE/ICBa CKa3aya, 4TO IOBEHAJIbHAS IOCTUIIMSA COBEPIICHHO HE HYXKHA, TaK Kak
B JICHCTBYIOIIIEM 3aKOHOJATeJhCTBE PoccuM yke ecTh BCE HE0oOXOaMMoe,
9TOOBI 00Yy3l1aTh poauTencii — n3peproB. OHa oOpaTwia BHUMaHUE Ha TO,
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YTO 3aKOH O IOBEHAIIbHOW IOCTHUIIMHU €IE HE MPUHST, a y>Ke JeicTBYeT "toBe-
HaJIbHBIN" pernpeccuBHBII anmapaT U y>Ke €CTh JKEPTBbI. YCIEXH "IOBEHAJb-
umKoB", mo MHeHHIO MpuHbl MenBeneBoil, BhI3BaHbI MOJIHOM HEOCBEOM-
NEHHOCTBIO o0ImmecTBa 00 3ToM siBieHHH. Kpome Toro, Mpuna Mensenesa
Ipeaymnpenuia coOpaBIIMXCS, YTO HETJIAaCHOE MPOJBIDKEHHE IPOrpamMM
""ceKkcyaIbHOTO MpocBelneHus" B mKoiax Poccuu mpogomkaercs.

ITo MHeHMIO compezacenarens OOIMECTBEHHOTO ABMKeHUs "HapomHblii
Co6op" Biagumupa XoMsKkoBa, CTOPOHHUKH FOBCHAIBHON FOCTHIIMU B Poc-
CUU TIPU3HAIOT, YTO ONBIT €€ MpHUMEHEeHHs Ha 3amaje OTBPAaTUTENIbHBIH, HO
JIPYroOro OMbITa, TOBOPAT OHU, HET. DTO J0XKb. CepbhE3Hasi CUCTEMa 3aIIUTHI
JIeTcTBa OblTa HE TOJIBKO B COBETCKOE BPEMs, HO M TOPEBOMIONOHHOI Poc-
CHH, 1 UMCHHO 3TOT OIBIT H HEOOXOANMO B IIEPBYIO OUEpeb UCIIOIB30BATh.

IOpuct O.1O. JleTkoBa mpeioKuia CBOIO TOYKY 3pPEHHUS B 3TOM BO-
MpOCe, OCHOBBIBAS CBOKO JICATEIHLHOCTh Ha MPUHIIUIAX U MPAKTUKE 3aIIUTHI
IIpaB HecoBepIleHHOJeTHUX. Ha ocHOBaHMM €€ CIIOB CKJIaJbIBajlach clie-
nytorias kapTuna. [etfictyrommii B Poccun "CeMeliHbIi KogeKc" 3aIuaeT
CEMBIO M TIPaBO POAMTENCH Ha BOocmUTaHHE. J[eT MOTYT OBITh M3BSTHI U3
CEMbH TOJIBKO IO PEIIEHHUIO CYJa, B CTPOr0 OTOBOPEHHBIX 3aKOHOM CIlydasix,
JIENTaloINX HEBO3MOXKHBIMU MX MpeObIBaHHE B ceMbe. B BHIe MCKIIIOUEHUS,
B CIyYasiX HEIMOCPEJCTBEHHOW YIrpo3bl KU3HH U HPABCTBEHHOMY 37I0POBBIO
peO&HKa, BO3MOKHO MX H3BIATHE M3 CEMBU IO PEIICHHUI0 MECTHOT'O OpraHa
CaMOYIIPaBJICHU C O0s3aTENbHBIM MOCIEAYIOINM TIOATBEPKICHHEM 3TOTO
B CyJE.

Haxe ceffuac poIuTeIH COBEPIICHHO O€33aIlIUTHEI B CIIydae HaBs3bIBa-
HUSI IIKOJIOH IIOXHX, HEMPO(ECCHOHAIBHBIX, aMOPANBHBIX U BPEIHBIX IUIS
TICUXWYECKOTO 30pOBBs JeTel yueOHuKoB. OO0 OJHOM TakOM Ciydae pac-
ckazana CMU Haranes Koxypuna u3 noamockoBHoro r. @psasusno. E€ nous
B IIKOJIE 3aCTABIJIM M3Yy4aTh aHTTIUHCKUHN S3BIK 10 YYEOHHUKY, HATUCAHHOMY
MOJI ATUAON OPUTAHCKOTO KOHCYJBCTBA, B KOTOPOM HE OBLJIO HUKAKHUX TEK-
CTOB M3 aHTJIMICKHUX KJIACCHKOB, HO 3aTO B M300MINHU OBUIH BEJIbMBI, Byp/a-
JIaKH, IITPHIIBI, CKEJIETHI, a [0 COJIEPKAHUI0 YICOHHUK 3a4acTyi0 HAIOMHHAT
«MoNoAEKHBIEY XypHabl. Ho Ha 3amuTy yuyeOHUKa BBHICTYIHIIA HAYAJIbHUK
POHO, u pouepu H. Koxypunoil npunuiocs yWTH U3 ILIKOJBI, celuac OHa
yuutcst Joma. [Toka 370 emeé Bo3MOKHO, HO 3aBTpa, MOCTE MPUHATHS "fOBeE-
HaJBHBIX 3aKOHOB'", — BPSIJI JIH.

B Konctutynuu Poccuiickas @enepanys NpoBo3rialieHa COUATbHBIM
TOCyJapCTBOM, TO €CTh TOCYJapCTBO 00S3aHO IMOMOYEL B TPYIOYCTPOWCTBE
ponuTeNsiM. A FOBEHANIBHBIE OpTraHBI, KOTOPEIEe IO (PaKTy yKe CYIIeCTBYIOT,
BMECTO 3TOro y 0e3paboTHBIX ponauTeneil oTHuMmaroT aetreid. bomee Ttoro,
pedb UAET O TOM, YTO 32 OTHSTHIX Yy 0e3pabOTHBIX JeTel OHU emE JOJIKHBI
IUIATUTh TOCYJApCTBY alUMEHTHI. [Ipy 3TOM U3BATHIE U3 CEMBU JETH COAEP-
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JKaTCsl B TaK HA3bIBAEMBIX COIMAFHO-PEa0MITUTAIIMOHHBIX IEHTPaX, TO €CTh
JETCKUX JOMax, B YCJOBUSAX OrpaHHYEeHHOW cBoOOAbl. TaMm OHHM, Kak B
TIOpbME, TEPEMEIAIOTCS CTPOEM, UM 3alpelleHbl 3BOHKH POACTBEHHUKAM.
Jetn oka3bIBarOTCA B KpUMHUHAIBHON Cpesie, MO3TOMY OHU COBEpPIIAIOT TO-
Oeru, MOTBITKH CaMOYOHICTBA U T. II.

B ¢erpane 2010 roma YMHOBHHMKH OT/AETa ONEKHA W TOIMCYHTEIHCTBA
J3epXuHCKOM aIMUHUCTPAIUK, KOMUCCHU TI0 JIeJlaM HECOBEPIIEHHOJISTHUX
MectHoro YBJ/I u JlenapramenTa coruanbHOMN 3alUThI U3bSITN ACTEH Y MHO-
rogetHoi cembl [TuermaneBrx. Cynpyru Benn aOCOTIOTHO HOPMAbHBIM,
TPE3BBINA U 310POBBIN, 00pa3 )KU3HU, U OKA3aIUCh BUHOBATHI TOJBKO B TOM,
9TO JJOXOJbI CEMBbH Ha TOT MOMEHT COCTaBJISLIH Bcero 11 Teicsu pyoneit. Ot-
HUMasl [eTeH, YMHOBHHKH IIMHUYHO Opocwmim oTmy cemeiictBa, Ceprero
[TuenuHLEBY: «Y Bac TYT YUCTO, HO CIMIIKOM OeqHO». CeMbe TOraa MOMO-
rajili BCeM MUPOM, U JIeTel Bce-TaKu BEpHYJIH.

B mapte 2011 ronma moxoxasi uCTopus MpUKIOYmIach ¢ 21-merneit EB-
renuerd LlloxuHOH, Marepbto 3-meTHero MaTBess M IOJyTOParoJoBajbIX
6mmsHenoB Mamm u Jlamu. MHCnekTopsl 3a0panu AeTei mocie Toro, Kak
oOHapyxuiH, 9To B kBapTHpe LLIOXWHBIX HE cIeTaH PeMOHT, TOpsTIei BOMIBI
HeT BooO1e, a MmeOenu - moutu. B GonpHUIIE Topoaa J[3ep:KUHCKa MaJbIIIH
MPOOBUTH OKOJIO TPEX HEJIENb U BEPHYIUCH K POJIUTEINSAM TOJNBKO MOCTE TOTO,
Kak 00 MCTOPHH CTAIO0 W3BECTHO BCEMY T'OpOXy M aOCOIIOTHO TIOCTOPOHHHE
JIONW HavalW COOMpAaTh NEHBIM W BEIIM IS 00e3mosieHHOH ceMbu. COop
Bewlel u aeHer B MHTepHeTe Toraa opraHu3osai kak pa3 Cepreit [Tuenun-
LIEB.

Eme omun cmywail oTrema peOeHKa HM3-3a OCTHOCTH €ro pOTUTENCH
npousomuen B ropone Kcroso Hmkeropoackoit obnactu. 20-netusiss Upuna
JemunoBa okazanach B TpyIHOH >kM3HEHHOU cuTyauuu. Ee poaurenu mpo-
)uBadu B JIyKOSHOBCKOM paifoHe W 37M0ymoTpeOisuin ciupTHBIM. JKHTh ©
HUMH MOJIOAas MaMma He 3axotena. B KcToBo oHa nposkuBana Ha KBapTHPE Y
CBOMX 3HAKOMBIX. B 3TOM ke KBapTHpe BMECTE C HEHl JKUJI U €€ ABYXJIETHUH
ceiH Cama. Ho MecTHbIe YMHOBHHUKH PEIWIIN, YTO MaTh, Y KOTOPO# HET CO0-
CTBEHHOTO JXWJIb M CTaOWIbHON pabOThl, HE MMEET MpaBa BOCIHUTHIBATH
coOCTBEHHOTO peOeHKa. MallbyrKa MOMECTHIIH B JIETCKYI0 OonbHHMILy. Bep-
HYJIHM €r0 MaTEePH TOJBKO ITOCIIC BMEIIATEIHCTBA OOIIECTBCHHBIX OpraHM3a-
U ¥ YIOJTHOMOYCHHOTO TI0 TIpaBaM peOeHKa.

«Tamb0BCcKOE J1e510»: OpraHbl ONEKU MBITATUCH U3BATH pebeHKa Ha oc-
HOBAaHMU TOT'O, YTO NIEPBBIE J1Ba MECHIIA, II0OKa MaTh KOPMHJIA €TO TPYAbIO, OH
HemoOHupal Beca, ¥ IOMECTHITH €T0 B OOJBHUILY.

«SlceHeBckoe nen0»: HE JOXKIABIIMCh CBOEH BOCBMMWIIETHEH nouepu
MoCJie YPOKOB, MaTh U3yMJICHHO Y3Hala OT MeJaroroB, 4YTo JeBOYKa «00OHa-
py’KeHa» B IIKOJEe «Oe3Haq30pHOW» U «OeCHpU30pHOI» OpraHaMH ONEeKH U
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MOTICYUTEIIHLCTBA, B CBSI3U C YeM OTIpaBJICHA B MPUIOT. BepHyTh €€ cMoriu
JIUILB Yepe3 HECKOIBbKO MECSIIEB; CyIbl UAYT 10 CHUX TOP.

«[Iutepckoe AenO»: IIECTUIETHIOK AEBOYKY 3a0paju B AETAOM IO
«CBHJICTENILCTBY» OIEKH, YTO B JICHb MX BH3UTA JCBOYKA ObLIa TpsA3HAS H
HEYXO)KEHHasl (XOTA B ITOT JIeHb OHa BooOmIe ObIIa C OTIOM Ha MOpeE), H
«CBUAETEILCTBY» C pabOTHI MaTepH, UTO Ta MBET, XOTA e HaYaJbHUIIA KaTe-
TOPUYECKH YTBEpP)KIaeT oOpaTHoe.

Jerell u3bsiin U3 CEMbU M OTIPAaBWIM B MHTEPHAT, MaMy — COWIH
OTTacHO# Ayt 00IIecTBa U MPUCYIMIIHN IBa TOAa UCIPABUTEIBHBIX padoT. U3
COLIMATIBHOTO JKUJIbs €€ BBIITUCAIIN, & MY, IPOIIMCAHHBIN 1O Apyromy aape-
Cy, U BOBCe ocTajics Ipu cBoux uHtepecax. Ho, k cuactelo, He crancs, 4Tto U
CZIeNajo BCIO UCTOPHIO JOCTOSHIEM OOMICCTBCHHOCTH.

B Poccum ¢ KaxapIM TOOM YBETHMUMUBAETCS KOJUYECTBO YOHHCTB Je-
Teil — abOpTOB; YBETUUUBACTCS] KOJHMUYECTBO Pa3BOJIOB U Pa3pyLICHUH ceMei
1 OpakoB. DTO MepBOHAYABHASI COCTABILIONIAs YTaCaHUs 3THOCA M TCHOLU
Hapoja (y3aKOHEHHBIH TeHOLM I, YTOOBl POJUTDH YEJIOBEKA HYKHO IUIaTUTh, a
9T00BI YyOUTH — OecmiaTHo). Ho BMecTo TOro, 4TOOBI HampaBUTH CUJIBI Ha
MPEKPaNICHUs JeTOYOUHCTBAa — HECKOIBKO MIJUIMOHOB B TOJ, B CTPaHE IIbI-
TAIOTCSl BBECTU HEKYIO «CHITY», KOTOpasi OyAeT u B JalibHeileM crnocooct-
BOBaTh Pa3pyIICHUIO ceMeil W OpakoB, YBEIUYCHHUIO KOJUYECTBA CHPOT H
Oecrpu30pHBIX AeTel Mpu KUBBIX poautensix! Ho emi€, 4ro He MalloBakHO,
3/1€Ch CO3AAETCS MPELEICHT K Pa3lopy MEXIY POIUTENIMHU U IeTbMU, a He-
COBEpIICHHOJIETHUE IETH — CTABATCS BBILIE POJUTENEH.

BBoautcst cucteMa «CTykadecTBa» JETeH Ha poauTeneld, cOopa KOM-
mpoMaTa Ha poIuTeNeil. A IBIDKYIIMM (PAaKTOPOM B 3TOM OYIYT «HCHOIB30-
BaThCS» HE KTO WHOMU, KaK MaJible IETH, KOTOPble HUKAaK HEe MOTYT eIIE caMH
ce0st 3alIUTUTh WIH 3aMETHTh XUTPOCTh WM MOJIOCTh CO CTOPOHBI BPAroB.
He 3ps B8 Korcturymun Poccnn ckazano: «Crates 60, ['paxmgannn Poccuii-
ckoil @enepaliii MOXKET CaMOCTOSITETILHO OCYLIECTBIIATH B MOJHOM 00BbeMe
CBOM TIpaBa U 0053aHHOCTH ¢ 18 jeT». A 10 3TOr0 MOMEHTa OH HaXOJIUTCS
O] KPBUIOM U 3a00TON poAuTeNeii, MPOTHB KOTOPHIX €r0 OyAyT «HATpaB-
JSATH» U IAaHTAKUPOBATh « IOBEHAIBHBIE MPOXOAUMIIBD», YTO TPOTHBOPEUUT
BblIlIeyKa3aHHOH craThe KoncTurynuu PO.

C 2001 roxy B PocTtoBckoi obnacT ObLT 3aITyllleH MHJIOTHBIA MPOSKT
«IToanepkka OCYIIECTBIEHHUSA MPaBOCYIUs B OTHOILIEHHMH HECOBEPLICHHO-
JIETHUX», HANIPaBJICHHBI Ha BHEJpPEHHUE B Cynax oOLIel IOPUCIUKLINU MEXK-
JyHapOJHO-IIPaBOBBIX CTaHAApPTOB IOBEHAIBbHOM rocTuLuu. B pesynbrare
B Mapte 2004 rony B Taranpore ObuT OTKpBHIT MepBEIi B Poccuu roBeHab-
Helid cyn. Ilo cymiecTBy HIMPOKO pEKIaMUPYEeMbI ONBIT CBEJCS IOKa
K BBEJICHHUIO CTICIIMaIbHBIX CYyAeH JUIsl HecoBepIleHHONeTHIX. Hanbonee xa-
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paKkTepHBIM 711 PabOThI CyJa SBUJIOCH aKTHBHOE MPUBJICUCHUE K yYACTHIO
B CyJIcOHBIX 3aCeaHUsAX JICTEH.

IV. IOBenanbHas ocTunus B YKpauHe.

CeropHs y HaApYIIMBIIETO 3aKOH OAPOCTKA B YKpauHe aBa myTH. [lepBorii —
KOJIOHUSI, Ky/1a JIETKO MOYKHO OTIPaBUTHCSI HA HECKOJIBKO JIET JAXKE 32 KPaxy
enpl. Bropoii — octarbes Oe3Haka3aHHBIM. CTOPOHHUKH FOBEHAIBHOM FOCTH-
[IUH HACTAWBAIOT HA TPEThEM IIyTH — NepeBocnuTaHud. OCHOBHOM IPHHITUIT
JeiicTBuid - 3a0paTh peOeHKa M3 CeMbH, a MOTOM pazbupathcs. [loBomom
MOJKET MOCTYKUTh aHOHUMHBIM CHUTHAJI COCe/IeH MM YIUTENeH, Kanoba pe-
OcHKa Ha poIUTENeH, OTKa3 OT MPUBHBOK, IPOTOKON areHTOB IOBEHATHHOM
FOCTUIIMH O MOCEIIEHUH Ballero JoMa (He BIyCTUTbh KOTOPBIX BBl HE UMEETe
npaea). HabGop nmpoykToB B BallleM XOJIOJWIBHUKE, BAlll BHEIIHUN BH/I, CH-
HSIKU Ha Telle peOeHKa, JKIibe, TpeOyromee peMOHTa MM HaxOIsIeecs B
peMOHTe, pa30poCcCaHHble UTPYIIKH,- BOT HEMHOTHE U3 IPUYMH, O KOTOPHIM
JIETH 3a0UpatoTCs U3 CEMBHU.

Ha Bo3Bpamenue peOGCHKa MOTYT YHTH MECSIIBI U TOMbI, B TCUCHHE KO-
TOPBIX PEOCHOK KMBET B JCTIOME WU B "'MapayljieNbHON cembe''. OTMEHUTH
MIOCTaHOBJICHNE I0BCHAIBHOTO Cya MOKET Toibko CtpacOyprekuit cyxn (Es-
pOTICHCKUI CyI IO TTpaBaM YeJIOBeKa).

['maBHBIM 00pa3oM, MPECTYIUICHHUS COBEPIIAIOTCS AETBMH, 3JI0YIIOT-
peONAIOMKUMH COUPTHBIM, CHrapeTamMu, HapkoTUKamMu. OIATh ke, BUHOU
TOMY, YTO Y J€TeH MOSABISIOTCS BCE ATH "pa3BiedyeHHs" — HEAUCIUILTUHUPO-
BaHHOCTh POJHTENCH W HEOPTaHW30BAHHOCTH CICAANINX 33 PACIpOCTpaHe-
HUEM Cpelld MOJOAEKHU CUTapeT, alKOrojsl U HApKOTHKOB CIyXkO.

IIpaBurenscTBo YkpauHsl noanucano psn EBponelickux cornaiieHui,
B KOTOPBIC BXOIUT M O0S3aTEIECTBO O BHEIPCHUH FOBEHAILHON FOCTHIIUH.
Cozfanue cUCTEMBl I0OBEHAIBHOHN IOCTUIIUK OBLJIO MPOMHMCAaHO B MyHKTE 4.9.
3akoHompoekTta «O06 oOmerocynapcTBeHHoM mporpamme «HaruoHanbHbIH
TUTaH aeWicTBuil mo peanusanuu Koneenimn OOH o mpaBax pebeHka» Ha
nepuoa 1o 2016 romay», pazpaboTaHHOTO AJs BhIMOMHEHHS Ykasza I[lpesu-
ngenta Ykpausnsl ot 11.07.2005 roga «O nepBoouepe HbIX MEPOIPUATHUAIX 1O
3ammuTe npaB Aetei». beur mpuuar mpukasz ot 16.03.2010 MunucrepcTBa
IOCTHIINH O BBEICHUH I0OBEHAIBLHOM FOCTHIINY HA Y KpawHe.

Mo>xHO Ha3BaTh CIEAYIOLIME MPUMEPH O pe3yibTaTaX AEATEIbHOCTH
IOBEHAJIbHOM IOCTUINH B Y KpaWHe:

15 cents10ps 2010 B [TonTaBckoi 0071., B JIOXBHIIKOM paiioHe MoJioas
JKEHIMHA Opocuiiach MoJ MOe3]1 BEe4epoM TOro XKe JIHS, Koraa y He€ oToOpa-
i aBoux neted. Y FOmuuMarsmicHavyana 3abpajid cTapiiero 7-Mu JISTHETO
Maxcuma. Cpazy xe FOmus monuia 3a HIM B COIMATBHYIO CITYKOy, B3sia ¢
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€000 MITAIIIYIO T0Yb (OHA HUKOT/IA HE OCTaBIsuIa AeTeld oqHux aoma). Ko-
I7la OHa BOILIA B KaOMHET, Ha He€ cpa3y HAOPOCIIINCH W CTall OTHHMATh
MOJyTOparoAoBaityio 1oyb. OHa X0Tena BeIPBAThC M yOeKaTh, HO i cTanu
YIpoXkaTh, YTO €CIM HE OTAACT peO&HKa, TO MPHUEAYT U 3a0epyT ¢ HApSIOM
nonuie. YToObl He HAITyraTh M HE MIOPAHUTH peO&HKa, oTaana 1049b. Jloky-
MEHTOB €il He qanu. BeITia u3 conuanbHoM ciryk0bl 0e3 neTei.

Hensiit nenp oHa mpocuaena goma oaHa. OKOJO OAMHHAIIATH OHA
BBIILIA U3 OMA U, IOAOHAA K JKEJIE€3HOAOPOXKHBIM IIyTsAM, OHA YBUJENA I10-
€31 1 Opocuiiach MoJ1 JTOKOMOTHB.

DTOT cnyyail caMoyOmiicTBa MaTepu He €IMHCTBEHHBIN B JIOXBHIIKOM
patione. Jlo aToro emg aBe MaTepu JOOPOBOJILHO VIIIIM M3 JKU3HHU MOCTE TO-
ro, KaK COIMaNbHas cIyk0a oToOpana y HUX Hereil. 3aMeTbTe, MaTepH, He
nbIONIMe U He HapkoMmaHku. OnHa u3 HuX npocuna: «He 3abupaiite y Mens
JIeTel - g MOKOHYY >KH3Hb camoyOuiictBom!». Ilocne Toro, kak 3abpainu, -
MOBECUJIACh.

V. IOBenanbHas ocTunus B I'py3un.

B I'py3un HaGmiomaercst aHanoruyHas cutyanus. Ha oqHoM u3 BeO-caifTos
MHE BCTPETHIIACH TAKas CTaThs:

«TroppMbl I'py3un 3an10JHEHbI 10 0TKa3a, U CTpaHa MbITaeTCsl yAEPKaTh
HECOBEPIICHHOJETHUX PaBOHAPYIIUTENIEH OT TIOPHMBI C MOMOUIBIO MPO-
rpaMMBl, CTaBALIEW BO IJIaBE yIJla CBOEH IOBEHAJIBHON FOCTULUHU BOCIIMTA-
TENFHYIO COCTABIIONTYI0. ['py3ns IO OTHOIIEHHUIO K IPECTYITHOCTH CIIOCO0-
CTBOBaJIa COKPAILLEHUIO YPOBHS MPECTYMHOCTH B CTpaHe, MOIyTHO MPUBEAS
K TOMY, YTO MeCTa JIMIIeHUS cBOOObI B PecmyOiike oka3zanuch 3amoTHEeHBI
nmout Ha 100 mpouentoB. CorimacHo cTaTHCTUYeCcKMM JaHHBIM Koposes-
CKOTO KOJIJIeIXa JIOHAOHCKOTO0 MeXAyHapOIHOTO LIEHTPa TIOPEMHBIX HC-
cienoBanui, 3a nepuoa ¢ 2004 mo 2010 rr. 4ucIEHHOCTh 3aKIIOYEHHBIX B
cTpaHe BbIpocia moutu BueTBepo u pocturia 23800 wemosek. B 2009 roay
JTHOIb HeOOJbIIAas YacTh 3apPETHCTPUPOBAHHBIX B CTPAaHE MPECTYIUICHHH, a
MMEHHO IOJITopa MpoleHTa (768 mpecTymieHuii), ObLIIH COBEPIIEHBI MPABO-
HapymurenaMu Mojoxke 18 ser. IlpeacraBuTesb MUHHCTEPCTBA FOCTULMU
I'py3un Angpol'uraypu yBepeH, YTO TakTHKa HE3AKIIOYEHHS TOJA CTPaXy
OyzeT crocobCcTBOBATh CACPKUBAHUIO MTOJIPOCTKOBOI MpecTyNnHOCTH. Bhico-
KOTIOCTABJICHHBIII YMHOBHUK MHMHHCTEPCTBA pa3paboTan HHIOTHYIO IIpo-
rpammy "Tlox pykoBOJCTBOM cTapiiero ToBapuiia', B paMkKax KoTopoi 13
HUMEIOUINX CYAUMOCTH HECOBEPUICHHOJIETHUX MPUKPEIUISIOTCS K OTHOMY U3
MPO(ECCHOHAIBHBIX B3pPOCIBIX HACTABHUKOB. DTa MHUIIMATHBA OMHPACTCS
Ha OIBIT Pa0OTHl TAKUX AMEPHUKAHCKMX HACTAaBHHYECKUX IIPOTPaMM Kak
PartnersMentoringYouth u BigBrothersBig Sisters ofAmerica. Ilo umeto-
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IUMCST HaOMIOACHUSM, TOAPOCTKY, YUYAaCTBOBABIIHNE B MTOJOOHBIX HMPOTpaM-
Mmax B CIIIA, MeHee CKIIOHHBI yIOTPeOIATh HAPKOTHKH, AJIKOTOJIb M y4acT-
BOBATh B JACHUCTBUSAX HACHJIBCTBEHHOTO XapakTepa, 0oiee CKIOHHBI PEryIsp-
HO TIOCeIIaTh IIKOIY.

B cTpane npeanprHUMAarOTCS W APYTHe TONBITKH JHOSpaIn30BaTh CHC-
TeMy TPaBOCYJHs B OTHOLIEHHH HecoBeplIeHHOJEeTHHX. CyIecTByeT Impo-
rpamMMa, IpeaycMaTpuBaronias paboTy IO COIHMANbHOM aganTalyu XEepTB
Hacumust. Kpome Toro, B cTpaHe mepecMaTpuBaeTCs CTpaTerust paboTsl Beeit
CHCTEMBI IOCTHIIMH B OTHOIICHHN HECOBEPIIEHHOJICTHHX.

B 3T0ii cBsI3U OJMH NMPAaBO3AIUTHUK M0JIaraeT, 4yro mporpamma "Crap-
muil ToBapuny' o0NagaeT 3HAYNTENbHBIM IMOTEHIIHAIOM M B JPYTHX MpO-
OJIeMHBIX 00JIACTAX, CBA3AHHBIX C KU3HBIO IPY3UHCKUX MOAPOCTKOB. UTOOBI
JIeJI0 MIPOJIBUHYJIOCH BIEpEa, HEOOXOAUMO MOAKIIOUYEHHE K paboTe U APYTUX
TOCYIapCTBEHHBIX areHTCTB, 3aHUMAIOIINXCS HEOJIAromnoayIHbIMU MOJPOCT-
KaMH, TOBOPHUT pyKoBoauTeNb LleHTpa npaB nereil U sKSHIIMH MU arapare
oMmOyacmena I'py3un AnaApranamBmiu. Tak, Kk paboTe yke Hadalu MoOJ-
KIIFOUaThCsl areHTCTBA, 3aHUMAIOUIHECS OOpHOOH ¢ TOProBiei JIOIBMH H
JOMAIIHUM HACHIIHEM.

"I'py3usi, BO3MOXKHO, HE pacIoylaraeT CpecTBaMU AJs peanu3aluy 1o-
JIOOHBIX MPOrpamMM B OoJiee NIMPOKOM MacliTade, HO €CIH MPaBHTEIbCTBO
C/IeNIaeT I0BEHANBHYIO IOCTUIMIO OJHUM W3 CBOMX IIPUOPHTETOB, TO MEXKIY-
HapOJHbIE JOHOPHI MOTYT OKa3aTh MIOMOILb B pEATH3aLUN STUX UHULIUATUB",
— MOJAYEPKUBACT AHaApFaHa]_HBI/IJII/I.l

MHorue BBICOKOIIOCTABICHHBIE JIUIA YK€ COTJIACHBI C 3THMH IPOTPaM-
MaMH Ha ITyTH BBEAEHMs IOBEHAJbHOH focTHIuH. Kak yxke ObUIO OTMEdeHO
BBIIIIE, TOCYIaPCTBO HUIYTh HE YUUTHIBAECT HHTEPECHI OOIIECTBA, BEIET CBOIO
MOJMTHUKY, ONMHUPasiCh Ha 3amaj, 4To BJeUYeT ocialleHHe U, MOpPOH, MOTepIo
TPaJINIIMOHHBIX CEMEIHBIX yCTOEB. 3amaj ke, Ha000pOT, 3aMHTEPECOBaH BO
BHEJIPEHUU «IOBEHAJIKW» B I'py3uH, TOTOB MIOOBIMU cIOCOOAMU H3MEHUTH
KHU3Hb B PETHOHE, W JaXe CIIOHCHPOBATH BIACTH JUIS HMPOJBIDKECHHS ITOU
CHCTEMBI BIUIyOb CTPAHBI.

Kanmnep I'epmanun Anrena Mepkenb NpeuIoKuiIa y>KeCTOUUTh HaKa-
3aHUS Ul MAJOJNETHHUX MPECTYHMHHUKOB. VHTEpecHO, YTO y)KeCToumIa HakKa-
3aHUA AT MaJOJIETHUX MPECTYMHHUKOB Aaxe ['py3us, CHU3HB BO3pacT yro-
JIOBHYIO OTBETCTBEHHOCTH ¢ 14 1o 12 ner.

! http://russian.eurasianet.org/node/58630
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Busozsr

B nHacrosmee Bpemst MHTEpECHl CEMBH U JCTEH NPEACTaBISIOT-3aLIUIIAI0T
MHO’KECTBO TOCYHZAapPCTBEHHBIX M OOIIECTBEHHBIX CTPYKTYp: Ccyabl, MuHH-
CTepCcTBO 00pa3zoBaHusi, MUHUCTEPCTBO 3PABOOXPAHEHHUS M COLUAIBHOTO
pa3BuUTHA, MI/IHI/ICTepCTBO BHYTPEHHUX [CJI, OpTraHbl OINCKHU U MOMNCUUTECIIb-
CTBa, AETCKHE KOMHATHI MHIJIMIINH, MIKOJBI, KOMATETH 1 KOMHUCCHH, OOIIeCT-
BEHHbBIE IPABO3AIIUTHbIE OPraHU3ALIH.

Camo mnoHATHE 'fOBEHAJIbHAS IOCTHIUA' €CTh 0€3 COMHEHUH INUION 3a-
magHoro o0pasza MBIIUICHHS, TOCTPOSHHOTO Ha PACWIEHCHHH BCETO M BCSL.
Kak MOXHO OTIeNuTh 3allUTy CEeMbU OT 3alLUTHl JeTel? A pa3Be He HaJ0
3ammmiate MaTepei? HeoOxoquma moNHOIGHHAs ceMelHasl MONUTHKA, Ha-
IpaBJIeHHasl Ha YKPEIUIEHUE CEMbHU, CO3[JaHUE 3[J0POBBIX CEMEW U YCIOBUH,
CHIDKAIOLINX KOJMYECTBO pa3BoAoB. UTo ke KacaeTcs TocyJapCTBEHHOM ce-
MEHHOM NOJIUTHKH, 5 IPEJUIArat0 ¢ y4acTHEM POJUTENIbCKUX O0bEANHEHUN U
opraHu3anuii paboTaTh HaJ OMPECIICHHON MPOrpaMMOl B 00JIACTH 3aIIUTHI
MIPaB HECOBEPILEHHOJETHUX, HACHITHTH €€ COAEpKaHUEM, YUUTHIBAIOIINM
HUHTEPECHL CCMCI\;I, B T.4. MHOI'OACTHHBIX, H, ﬂOpa6OTaB, COBMCCTHBIMU YyCH-
JTUSIMH BOTUTONIATH €€ B JkW3Hb. M Takum oOpazoM:

1. Ilpeanaraemast MoJieNb 3alLUTHI IPaB HECOBEPILIEHHOIETHUX BEIET K
YHUUYTOXKECHHUIO MHCTUTYTa CEMbH, Pa3pylICHUIO0 B3aUMOOTHOIIEHUN MEX-
Iy J€TbMU U POAUTEIIAMMU.

2. IOBeHanbHas cucrema, B CyLIECTBYIOLIEM BUIE, IPOTHUBOPEYUT KOH-
CTUTYLIMOHHBIM MPHUHLUIIAM B BONPOCE 3aIIUTHI CEMbHU, UCKIIOYAIOT POIH-
TeJeil U3 CUCTeMbI BOCIIMTAHMS, PAa3pyIIAIOT €AUHYIO CYJIeOHYI0 U IPAaBOOX-
PaHUTEIBHYIO CUCTEMY.

3. IlpeanosxeHus] CTOPOHHUKOB IOBEHAJIbHOM IOCTUIMHM HE KacaroTcs
KOPEHHBIX Ipo0JIeM 3aKOHOAATEIBCTBA B OOJTACTH YIyULICHUS IOTOXKEHHS
JETEH, He pelIaloT BOIPOCOB 3aILUTHI IIPaB HECOBEPILIEHHOJIETHUX, a B Lie-
JIOM BeAyT K pa3pyLICHUIO TPAJUIMOHHBIX CEMEHHBIX [IECHHOCTEH.

4. ITpoeKTsl 0 IOBEHAIBHON FOCTULUN OTPULATEIBHO BOCIPUHUMAIOT-
csi OOIIECTBOM B ILEIOM. ' $I IOaraio, 9to HACHIBCTBEHHOE BHEIPCHHE
IOBEHAIbHOI IOCTHIIMM, BMELIATEIbCTBO B Ji€la CEMbH, B HE3aBUCHUMOCTb
CEMbHU BeEJET K OOIIECTBEHHON HECTaOUIbHOCTHU, HE OyAeT MOAAEpkKaHO 00-
IIIECTBOM.

! http://neuch.org/interest/yuvenalnaya-yusticiya
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I'erenaBa JImurtpmii !

IIpaBoBasi npupoaa KoHCTHTYHMOHHOTO cyaa,
KaK CIelHaJbLHOr0 Oprana
KOHCTUTYIIHOHHOTO KOHTPOJIS U
€ro MecCTO CpeH BhICIIMX OPraHOB BJIACTH

BBenenne

KOHCTI/ITYIII/IOHHI)Iﬁ KOHTPOJIb U CBA3AHHBIC C HHUM BOIIPOCHI - HEHU3-
MEHHO aKkTyaibHasd TeMa. KOHCTUTYLIMOHHBIE CyAbl UM YK€ SKBUBAJICHTHbIE
(COOTBETCTBYIOIIMU) UM OpraHbl BCEr/a MOMaJaloT B MOJE 3pEHUs! 00LIecT-
Ba. OHM BO MHOTOM OOYCIIaBIHMBAIOT COXPAaHCHHWE CTAOMIBHOW MOJIHUTHYE-
CKOIl 1morozpl 1 340pOBOM KOHKYPEHLMH CPelr MOJUTHYECKUX CHII B IoCy-
JlapcTBe.

Hecmotpst Ha TO, 4YTO MUIIETCSE MHOTO TPYJOB IO BOIIPOCAaM KOHCTUTY-
IIMOHHOTO KOHTPOJs, B BocTounoli EBpone Bcerna nzberanu decenbl o mpa-
BOBOH MPHUPOJE KOHCTUTYLIMOHHOTO CyJa, CTapasch NEPeIBUHYTh Ha 3aHUH
IUTaH 3Ty OYEHb BAXKHYIO M KITIOUEBYIO TeMy. Y JaHHOM mpoOieMsl, KOHeu-
HO, IMEIOTCS CBOM CyOBEKTHBHBIC W OOBEKTHBHBIC IPUYNHBI, OJHAKO B KO-
HEYHOM cueTe, (akT ocTaércst (pakToM - BOIPOC JIHIIEH COOTBETCTBEHHOTO
HAYYHO-TEOPETHYECCKOTO HUCCIIEeIOBAHUS U 00pabOTKH.

Ienb 3TOTO TpyAa - 0003peHKE PABOBOW MPHUPOIbl KOHCTUTYIIMOHHO-
IO Cyla - CIICIHaJIbHOTO OpraHa KOHCTHTYIHOHHOTO KOHTPOJIA, MpodieMa-
THKA, CBSI3aHAasl C €ro ONpeJeNICHUEM, TaKkKe NMPOaHAIM3UPOBAaHME CTaTyca
KOHCTUTYLIMOHHOI'O CyZia U TOTrO IOJIOKEHUS, KOTOPOE OH 3aHUMAET Cpeau
BBEICIIIMX OPTaHOB BJIACTH, & TAKXKe ero (YHKIUH B KIACCHICCKON KOHIICTI-
LUH Pa3e/IeHUs BIACTH.

I. KoHCTHTYHHOHHBIN Cy[ - CIENUAJBHBIH OPraH KOHCTHTYHHOHHOIO
KOHTPOJIs

KoHCTUTYIHOHHBIN KOHTPOJB - 3TO CIEMU(PHICCKOE MOTHOMOYHE Trocyaap-
CTBEHHBIX OPraHOB, KOTOPOE 00ECHEeUrBAET BEPXOBEHCTBO KOHCTHUTYLUHU B
HepapXuy HOPMATHUBHBIX AaKTOB W e IpsAMOe BO3JeicTBHE HA CyOBEKTOB

' Crynent IOpummueckoro dakympTera TOHIHMCCKOTO TOCYNAPCTBEHHOTO YHHBEPCHUTETA HMEHH
Weane [IxaBaxumBuiub ['py3us.
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yGIMYHBIX OTHOMECHHA. [0 OBIICTPHHATOMY IIPABHITY, TONTHOMOYHE IO-
CyIIapCTBEHHBIX OPI'aHOB, UCIIONHAIOIUX KOHCTUTYLIHOHHBIA KOHTPOJIb, 3TO
MpOBEpKa COOTBETCTBUSA 3aKOHOB OCHOBHOMY 3aKOHY CTpaHbl (KOHCTHTY-
win).” OIHAKO, JAHHAs TeMa y KakIOTO YYSHOTO MMEET CBOK OLCHKY H
CBOE OOBSICHEHHE.

OcCHOBa KOHCTUTYLIMOHHOI'O KOHTpOJIA, KaK OJHOTO W3 HalpaBieHUN
TOCYJIapCTBEHHOMU JIESATEIHLHOCTH, MIPOSBISICTCS B IPOBEPKE 3aKOHOB, MPUHS-
THIX TIAPITAMEHTOM, K KOTOPOif, B CKOPOM BPEMCHH, I00ABHIINCH HAPYIIE-
HUE KOHCTUTYLMM IJIaBOM rocynapcrBa M OTBETCTBEHHOCTh 3a IOCYIapcCT-
BEHHYIO H3MCHY.

Co3nanve KOHCTUTYLIIMOHHOTO KOHTpOJsi cBs3biBaetcs ¢ 1803 romowm,
pemenneM Boiciiero cyaa CoennHEHHBIX mTaTOB AMepukn (Hanee «CLITA»)
1o ney Marbury v. Madison,® xoTopbiM BepXOBHBII CyJI CO31aI IPELIEICHT
OCYIIIECTBIICHHS KOHCTUTYIIMOHHOTO KOHTPOJISL OOIMMH cyiamu. JlaHHOE
00cTOATENbCTBO CyAbs Mapian 3akpenusl 6e3 BCSIKOW KPUTHKH M COIpa-
THBICHHS.

Wnes co3manusi crenmagbHOTO OpraHa KOHCTHUTYIHOHHOTO KOHTPOJIS
npuHaanexut Kenpzeny. OH paznernsin mo3uiuio Mapiana u CYuTal, 4To
Konctutyuus - BbiciIasg HoOpMa, KOTOpas UMEeT MPEUMYILIECTBEHHYIO I0pH-
JUYECKYI0 CHIy B OTHOIICHHWH JIIOOOTO JPYroro MpaBOBOTO aKTa M OHA
nomkna ucronasites.” Mnen Kenb3eHa OCHOBBIBAINCH HA aMEPHKAHCKOM
onbiTe U eBponeiickom MeieHuu. Emé B XVIII Bexe abat Cuec BeicTynan

' Burpyx H. B., Koncrurymmonnoe ITpasocymue, Cyne6roe Koncturymmonsoe Ipaso u ITporecc,
Mocksa, 1998, 23

? Kaxuanu I'., Koucrurynuonnsii Konrpons B Ipysun, Témmcu, 2011, 31

3 Tamsxe, 32; cm: Burpyk H. B., Koucturyumonsoe ITpasocymue, Cyne6Hoe KoncTurynmoHHOE
Ipaso u Ilponecc, Mockaa, 1998; Menkanze O., Koucturynuonanusm, Tounucu, 2006

* Butpyk H. B., Koncrurymuonnoe ITpasocyue, Cynebuoe Koncrurymuonnoe ITpaso u Ipomnecc,
Mocksa, 1998, 24

* Tamxe, 154

% o neny «Mbopbepu npoTis Meauconay BepxoBHbiit cyn CILIA ompenesu, uto €CIu 3aKOH KOH-
rpecca IpOTUBOPEYHUT KOHCTHTYIUH, CyJ MOXKET HPH3HATh €r0 HEKOHCTHTYIHOHHBIM, IIOCNIE Yero
OH JlaJl caMoMy ce0e IOJIHOMOYHE OIIPEe/IeNIeH s COOTBETCTBHUS 3aKOHOB ¢ KoHcTHTyIHeH. 31ech ke
HYKHO 3aMETUTh OJJHO 00CTOsTENBCTBO, 4TO B KoHcTUTynmu CLLA BooO1Ie HUYero He CKa3aHHO 00
UCHOJIHEHUH KOHCTHTYIIMOHHOTO KOHTpons cymamu. Cm: William Marbury v. James Madison,
Secretary of State of the United States, 1 Cranch 137; 2 L. Ed. 60; 1803 U.S. LEXIS 352; Butpyk H.
B., Koncturynuonnoe IlpaBocyaue, Cynebnoe Koncruryumonnoe IIpaBo u Ilpouecc, Mocksa,
1998, 28; Keepenuxunanze I'., [IpaBosas 3aumra Koncruryuu u Mozgenu Koncruryunonsoit FOc-
tunyn (Hekoropele Teopernueckue Bompocsr), Ha npasax pykomucy, Towmucn, 2011,1; Kaxnanu
I'., KoHcTuTYy1IMOHHBIH KOHTPOIb B ['py3uu, Tounucu, 2011, 54-55

7 Kaxuanu T'., Koncturynmonssii koutpons B I'pysun, Témmicu, 2011, 55

® MIBapn I'., Vxpernenne Konctutyrmonroro Ipasocyus B ITocTkoMMyHHCTHUECKOH EBpore, Tie-
peson K Anekcunze, ¢ npegucinouem [larpuiun M. Banauc u penakuuneii K. Kyonamsunu, Tounn-
cu, 2003, 52

° Tamxe, 56
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3a (hOpMHUPOBAHHE KOHCTUTYLIMOHHOTO KOHTPOJISl M 32 aHHYJIMPOBAaHHE BCEX
TeX 3aKOHOB, KOTOPHIC MPOTHBOPEUITH KOHCTHUTYNHH, TOCKOJIBKY, IO €T0
MHEHUI0, «KOHCTUTYIHS MU - COOPHUK 00SI3aTENbHBIX 3aKOHOB, HJIH - HU-
gero.»' Ilo ero xe crnoBam, «Ecm KoHCTHTYIHS 5T0 cGOPHUK 00meo6s3a-
TEJIFHBIX NPABWII MOBENICHUS, CTABUTCS BOIPOC - TAC K€ MHCTHTYT €ro 3a-
LuHTLI?..»2

Mopens Kenbzena, taxe aBcTpuiickas MOJIEIIb,” nojpasymeBaia co3-
JaHWe CIEHUAILHOTO OpraHa B BHJIC CHCTEMBI OOIIMX CYAOB, KOTOPBIHA
obecrieur OB «KOHCTUTYIIMOHHYIO 3alIUTy» IPOTHB HEKOHCTHUTYIIHOHHBIX
3aKOHOJATENbHBIX neiicTBuil.  lleHTpamu3oBaHHas cHCTEMa KOHCTHTYIIHU-
OHHOTO KOHTpOJsI Kenb3eHa oTnyanack IByMs OCHOBHBIMH XapaKTEPUCTH-
KaMH: 1. KOHCTUTYIIHOHHBIA KOHTPOJb JAOJDKEH OCYIICCTBUTH HE3aBUCHMEIH
oprad W 2. KOHCTHUTYIIMOHHBIA CYJ IOJDKCH CTaTh OPraHOM BHE CHCTEMBI
06X Cy/I0B,” TPH MOJIHOM Pa3MEXEBaHHH OT cyneOHoi BiaacTi.” MeHHO
HO TaKUM CIICIHAJIbHBIM OPTaHOM SIBJSIETCS KOHCTHTYIMOHHBIN CyaA, KOTO-
pBIf IEHCTBYET COBEPIICHHO HE3aBUCHMO M OCYIIECTBISIET KOHCTHTYIUOH-
HBII KOHTPOJIb.

CrienmanbHBIA OpraH sSIBISIETCS 000COONICHHBIM TOCYAapCTBEHHBIM Op-
TaHOM, KOTOPBI cO3MaéTcst U (PYHKIIMOHUPYET TONBKO IS OCYIICCTBICHHS
KOHCTUTYHHUOHHOT'O KOHTPOJIA.

KOHCTHTYIIMOHHBIN CyIl OTHOCHTCSI K KaTETOPHH «MOTYIIECTBEHHBIX)
TrOCYIapCTBEHHBIX HHCTUTYTOB." OH 00ECIeYHBaeT BEPXOBEHCTBO H TPSIMOE
neiicteie KOHCTHTYyHMU MO BCell TEPUTOPUH TOCYHApCTBa; OH OJUH H3

! Tamxe, 54

? Kepenuxuname I., [Ipasosas 3ammra Komcturymmu (Hekoropsie Teopernueckne Bompockr)
xkypHann «Yenosek u Konctutymms», Ne3, 2006, 44; Cm: Pasquino P., Sieyes et I’invention de la
Constituion en France, Paris, 1998, 193-196

3 Hausmaninger H., Judicial Referral of constitutional questions in Austria, Germany, and Russia,
Tulane European & civil law forum, vol.12, 1997, 26

* MIsapn T., Yperienne Koncrurymmonnoro Ipasocyams B ITocTkomMyHHCTHUECKOH EBpore,
nepeBox K. Anexcunse, ¢ npeaucnobuem [arpurun M. Banmuce u penakuueii K. Kyonamsunu, Tou-
nmcu, 2003, 58

% Garlicki L., Constitutional courts versus supreme courts, International journal of constitutional law,
Vol. 5,#1,2007, 44

¢ Hausmaninger H., Judicial Referral of constitutional questions in Austria, Germany, and Russia,
Tulane European & civil law forum, vol.12, 1997, 25

7 Kaxuanu I'., Koncturynuonnsii koutpons 8 [py3uu, Toummicu, 2011, 55

8 Ceprees [I. H., KOHCTHTYIHOHHOE MpaBoCyue B POCCHM: TOJNHTHKO-NPABOBOE HMCCIIEIOBAHHE,
Jlucceprannst Ha COHMCKAaHHME Y4YEHOH CTeNeHW KaHaupara nosurhdeckux Hayk (Ha mpasax
pykomnucu), Mocksa, 2005, 19

° Butpyk H. B., Koncrurynuonsoe Ipasocymue, CyneGHoe Koncturynuonnoe ITpaso u ITpouecc,
Mocksa, 1998, 82
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CIOCOO0B TPAaBOBOBH 3alUTHI KOHCTI/ITy]_II/II/I.l HNMenHO naHHOE ycIOBHE
SBIISIETCS] OJTHOM M3 TJIaBHBIX LENEH KOHCTUTYLIMOHHOTO CyJa, YTO BBIXOJIUT
u3 camoro cratyca Koncrturynuu. KoHcTHTynus 3aHEMaeT 0c000€ MECTO B
IIPaBOBOIl cHUCTeME, BBINOJIHSS Ty POJib, KOTOPYIO HE MOXKET B3SITh Ha ceOs
HU OJWH APYTroi axr,’ OJTHOBPEMEHHO sBIIsiecsb (pritocoduelt, OIUTHKOM,
obmecTBOM U TpaBoM.” Mcxons U3 3T0rO, SICHO, HA CKOJIBKO BayKHO COOIIO-
JeHune BepxoBeHcTBa KoHncTutynuu.

PellieHre KOHCTHTYIHOHHOTO Cyaa’ NPHHAMACTCS OT MMEHH TOCYIap-
CTBa, JEHCTBYeT Ha BCEH TEPHTOPUH TOCYAapCTBa, MMeeT 00Ieods3aTens-
HYIO [IPAaBOBYIO CHITy U MOKET OBITh IPUOAATICHO TOJIBKO MPHUHSATHEM HOBOM
KoncTutynnu nnu nmyTém BBeJEHS B CHITy COOTBETCTBYIOUIMX U3MEHEHUH U
IOTOJIHEHUH.

KoHcTuTynmoHHoe mpaBocyaue - BbICIIas (OpMa KOCTUTYLHOHHOTO
KOHTpOJISI, KaK IIPaBUIIO, UMEIOIIECE PEIPECCUBHBIN U 00sI3aTENbHBIN Xapak-
Tep. OHO MOXeT OBITh KOHKPETHBIM M a0CTPaKTHBIM, KaK MaTepHaIbHBIM,
TaK u popManbHbIM.’

Taxoil BBICOKHIT CTaTyC KOHCTHUTYIIMOHHOTO CyJa OOYCIIOBIHBACT >KHU-
BOTBOpHBIH HHTEpec K HeMy. OH 001aaeT peanbHbIMA KOHCTUTYIMOHHBIMU
pblYaraMu BO3JCHCTBUS: B Cllyyae ACHCTBUS IIOOOTO U3 HUX, B TOCYIapCTBE
MOJKET M3MEHMTCS NOJUTHUYECKOE U IIPABOBOE IOJIOKEHUE, IOCKOJBbKY HE
CYIIECTBYET PAI[MOHAIBFHOTO MyTH YKJIOHEHHS OT COOJIONCHHS €ro pemre-
HUI, a Takke TaKO€ yMaJleHHE €ro KOHCTHUTYLIMOHHOIO CTaTyca, KOTOpoe
HaHeceT yuiep0 MCTHHHOW CYIIHOCTH M HAa3HAYCHUIO KOHCTUTYIHOHHOTO
KOHTPOJIS.

II. Mecto KOHCTUTYIHOHHOI'O Cya CP€Id BbICHIUX OPTraHOB BJIACTH

2.1. Knacuyeckasi MoJeJib ieJIeHUsI BJACTH B CBeTe COBPEMEHHOro IMpa-
Ba

Knaccuueckas MOJCJIb pa3acCJICHUs BJIACTHU CBA3aHA C UMCHEM MOHTCCKLC,
KOTOpLIﬁ y‘-lé.]'[ MHCEHUA CBOHMX MPEAIICCTBEHHHUKOB - y'-IéHI)IX " IOpUCTOB, B

! Keepenuxunamse I'., TIpaBoBas 3ammra Koncturymun (Hexotopeie Teopermueckue Bompockr)
skypHan «Henosek u Koncruryuusy», Ne3, 2006, 39

2 Barak A., Purposive Interpretation in Law, translated from Hebrew by Sari Bashi, Princeton, New
Jersey, 2005, 371

3 Tamke, 370

* DTH pemienns 3HATMTETHHO OTIMUAIOTCS OT PENTeHHH ApyTHX opraHos Biactu. Cv: Hurmmmanmse
H., Jlna Bompoca ¢uiocodckoro No3HaHWs KOHCTHTYLIMOHHOHM IOCTHIVH, JKypHaln «YemoBek U
Koncturynms», Ne2, 1997, 42

’ Tamke

® Tame, 28
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ToM umcie ['006ca, JIokka u cpopMyInpoBan OCHOBBI TOW KOHIICTIIIUH, KO-
TOpasi B AAIbHEHIIIEM HalllJla OTPAKCHHUE B KOHCTUTYIUSX MHOTHUX Pa3BUTHIX
crpas. imenno MHeHust MoHTeckbe 1 JIokka monoxumim ocHOBel KoHCTUTY-
AU CIUA.'

MoHTeCcKbEe CUNTANT HEAOMyCTUMBIM CIUSHUE HCTIOTHUTEIHFHON U 3aK0-
HOJIATCIILHOW BJIACTH B OJHOM JIMIIE, TEM OoJiee - mepenaady eMy CcyaeOHbBIX
nonHOMounil.” MHeHre MOHTECKBE O TOM yto, «Brnacte nomkHa crepxu-
BaTh BIACTBY,  JIGKUT B OCHOBE TEOpHUH pa3/eJICHUs] BIACTH a, B JajbHEi-
eM, 3Ta ujest JOMONHIIACE MeANCOHOBCKON CUCTEMON CIIEPIKEK U MPOTH-
BOBECOB.

[To mpuHIMITY pa3feneHus BIACTH, TPU BETBU BIACTH (3aKOHOAATEIb-
Hasi, WCIOJIHUTENbHAA W CylneOHas) UMCIOT 3KCKIFO3UBHOE IOJIHOMOYHE:
co31aTh (3aKOHOAATENLHOE), WCTIOIHUTH (UCIOJHUTENBHOE) U MPUMEHHTH
3akoHbL.’ VCXOs U3 9TOTO, MIPUHIUT pa3JiefieHus] BIACTH BO3JIaraeT Ha Ka-
JKAYIO BETBb BJIACTH CBOM (DYHKIIUHU H o6s3annoCTH.

CoBpeMeHHBIE TOCYJapCTBa, KOTOPBIE MPETCHAYIONINE Ha CTaTyC Je-
MOKPaTHYECKOTO U MPAaBOBOTO TOCYJapCTBa, MPU3HAIOT U OCHOBBIBAIOTCS Ha
TeopHH pazjieneHus BnacTu. KOHEYHO, B COOTBETCTBHH C SIIOXOH ATa TEOPHS
M3MEHUIIACh, MOJU(UIIMPOBANIACh, YTO MO-CBOEMY JOTWYHO. lIpaBna, mos-
BUJIMCh TaKWE€ TOCYJIApPCTBEHHBIE OPTaHbl, KOTOPHIC MO CBOCH CYIIHOCTH HE
MpUHAAJICKAT HA K KAaKOM BETBH, YTO KOHEYHO K€ HE O3HAYaeT HEBO3MOXK-
HOCTbH MPETBOPEHUS STOTO MPUHITUTIA HA TIPAKTHKE.

ITaynna rosopur, «[IpuHIUI pa3aeneHus BIACTH ¢ OE3yNPEYHON TOYHO-
CTBIO €I¢ HUTJIE HE OCYIIECTBIISIJICS M TE€ TMIIOTETUYECKUE TMPEAEIbl, KOTO-
pBIe TIPOBOMSATCS MEXKIY BETBSIMU BIIACTH OOJiee MCTOPUYECKHE, YeM - aHa-
mutudeckuey.  TpyIHO HE COTJIACHUTCS C ATHUM IMOCTYJIATOM, OJTHAKO KaXKJI0e
TOCYJIJapCTBO CaMmoO peliaeT HACKOJIbKO Oe3yNmpeyHO OHO HCHOIBb3YeT STOT
MpUHIUI. MOXHO HAWTh HEKHE CPETHUE TTO3UINH, HO B OCHOBHBIX CIy4asX,
BJIACTh JEMOKPATUYECKOTO U MPABOBOTO TOCYJApCTBa JICTUTCS HA TPH BET-

' Tamanaha B. Z., On the Rule of Law History, Politics, Theory, New York, 2004, 53-54

% Tamxe

3 Morteckse I11. JI., Pa3ym 3akomoB, nepesos ¢ panrysckoro [I. JTabyunaze, Toumucu, 1994, 181

* System of Checks and Balances - cuctema, paspabotamnas MaIHcOHOM Ha OCHOBE Teopun MoH-
TECKbe, 110 KOTOPOU pa3Hble BETBH BIACTH JOJDKHBI CACPIKUBATh M OAalaHCCHPOBATh Ipyr apyra. bes
9TOU CHCTEMBI pa3/ieJIeHHE BIACTH HE UMEeT CMbICIIA.

* Pound R., Courts and Legislation, Science of Legal Method, Selected Essays of Various Authors,
The Modern Legal Philosophy Series, Translated by Ernest Bruncken and Layton B. Register, with
introductions by Henry N. Sheldon and John W. Salmond, New York, 1921, 204

% 3ommse B., Koncturymmonnsii Kontpoms u Topsnok ernocteit B Ipysun, Toumicu, 2007, 60
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1
BH, a KOHCTI/ITYI_II/ISI CTapacTCsd MaKCUMaJIbHO PEryjJIupoBaTbh UX ITOJITHOMO-
HUuA W OTHOIICHHA MCEXKIAY HHUMU, 4T00 «BJIACTH PpCaJIbHO CACPIKHUBAJIA
BJIaCTb».

2.2. B3aumoHanpasJ/ieHHe BbICIIUX OPraHOB BJIACTH U KOHCTUTYLIMOH-
HOIO cyaa

2.2.1. BeTBH BJIaCTH - 1€JIb CHCTEMBI C/IeP:KeK U MPOTHBOBECOB

K BbIcIIMM OpraHam rocygapcTBa OTHOCSITCS TJIaBHBIE BEIYIIHE CHUIBI BCEX
TpeX BETBEH BIACTH, KOTOpbIE HAa CaMOM JeJie OCYLIECTBIIAIOT IJIaBHYIO
CYILIIHOCTh Y Ha3HAUYEHUE rOCyAapCTBa.

B kaxnoil BIacTH AOMHMHUPYET OJAUH, NPEACTABISIIONMNA NaHHYIO
BIIACTh KOHKPETHBIN MHCTUTYT. [IJ1d 3aKOHOAATEIbHOM BIACTU - 3TO HapJa-
MEHT - BBICIIHUN MPeICTaBUTEIbHBIN U 3aKOHOAATEIbHBIN OpraH, A UCIOJ-
HHUTENbHON BETBU - MPABUTENIBCTBO, KAK KOJUICTHANIBHBIN OpraH WM Mpe3u-
JICHT, CMOTPSI ¢ KaKOH MOJICIIBIO TOCYIaPCTBEHHOTO IIPABJICHHS UMEEM JETI0,
a U1 CyAeOHOI - BEpXOBHBIN CYI.

OueBUIHO U TO KAKOBBI IIOJIHOMOYMS BeTBel BiaacTH. McxoaHas Todka
ux (pyHKUIMI IpaBO M 3aKOH, HA OCHOBE KOTOPBIX OCYIIECTBISIETCS PaIHo-
HaJIbHOE IIepepaclpeielIeHue OJHOMOUYUI COOTBETCTBEHHO MPUHIIMITY pas-
JIeJIEHUs] BIACTH: 3aKOHOZATENbHAsA - CO3AaET, UCIIOJIHUTENbHAS - HCIIONHSA-
€T, a cyJeOHas MpUMeHseT (UCIONb3YeT) 3aKoH.”

Kaxmast BeTBb BJIACTH [OJDKHA CACPKUBATH M OallaHCHPOBATH JAPYT
JIpyra, 4TO U OCYLIECTBIISIETCSA IIyTE€M HCIIOJb30BaHUs 3apaHHE BIOXKEHHOTO
B KoHcTuTynuio MexaHM3Ma, OJHAaKO HEOOXOAUMO CYILECTBOBAHUE HEH-
TpaJbHOrO HaOIIONATENsI, KOTOPHIA B CiIyyae MPOTHBOCTOSIHUSI MEXKIY BET-
BSIMH BJIACTH, Pa3peIIUT CIOP WIH KPH3UCHYIO 0OCTaHOBKY. B memom psime
MoOJenei NpaBieHUS TaKUM HHCTUTYTOM SIBISICTCS IJlaBa TOCYAapcTBa,
CTOSIIIMI 3a MPEAETIOM TpeX BETBEH BIACTH, HO M OH HE OCYIIECTBIIECT pe-
ANBHYI0 (QYHKIHIO «MHPOBOTO CyIapm»: 1. OH - MOMUTHYIECKH TOIDKHOCTHOE
JMLO U MOAPa3yMEBAETCsl, YTO B OCHOBHOM MOAJCPKUBACT MaplaMEHTCKHUE
CHJIBI, WJIH - TIPABUTENBCTBO, YTO AETACT €r0 PEHICHHs] U (YHKIHIO YHCTO
nojuTHaecKkuMy; 2. ['maBa rocymapcTBa MOXKET PEIINTh KOH(IIUKT MEXIY
WCIOJHUTENBHON U 3aKOHOJIATENIbHON BJIACTHIO IPUMUHEHUEM KOHCTUTYLH-

' Ho 370 He 03HayaeT HEOGXOAMMOCTb TAKOTO JIEJIEHHA, KaK TApaHTa JIeMOKPATHBHOCTH TOCY1apCT-
Ba. B BestMkoOpUTaHUH TOJBKO [OCIIEIHIMHE IIEPEMEHAMH BBIICIMIACH BBICIIAs CyeOHas BIACTh OT
3aKOHOJIATEeIBHOI.

2 Cwm: ix: Pound R., Courts and Legislation, Science of Legal Method, Selected Essays of Various
Authors, The Modern Legal Philosophy Series, Translated by Ernest Bruncken and Layton B.
Register, with introductions by Henry N. Sheldon and John W. Salmond, New York, 1921, 204
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OHHOT'O MEXaHM3Ma, HO OH HE UMEET HUKAKOT0 pbluara BO3JCHCTBUS Ha Cy-
neOHyI0 BiacTHb; 3. Pa3pemenne criopa MEXIy pa3HBIMH BETBSIMH BIACTH
HE MPOUCXOJUT IMyTEM PELICHUs] MPOOIEMBbI, 8 IPOUCXOTUT OTCTABKON WU
POCITYCKOM OJHOM M3 HHX, YTO, KOHCUHO, SIBISICTCS KOHCTUTYIIHOHHBIM IIy-
TEM, XOTsl HECTOJIBKO HE IIPABOBBIM, CKOJIBKO - IIOJUTUYECKUM.

KoHCTUTYIIMOHHBIH KOHTPOJIb 3TO AEATENbHOCTh KOMIIETEHTHBIX IOCY-
JApCTBEHHBIX OpPraHOB, KOTOPHIM HAMpaBIEH Ha 3aIIUTHI OajaHca MEXIy
BETBSIMH BIAacTH.' Boiee TOro, B HEKOTOPEIX TOCYAAPCTBAX HHCTHTYTHI KOH-
CTUTYLIMOHHOT'O KOHTPOJISl CO3/1aBaJIMCh CIIELHAIBHO C LEJbIO MOJIUTHIECKO-
ro GamaHca MEXJy 3aKOHOJATEIBHBIMH M HCIONHHTEIHHEIME BIACTSMH,”
YTO YKPEIUIAJOCh KOHCTUTYLMOHHBIM IIOJHOMOYHEM pa3pelleHus cIopa
MEXTy STHMH opraHamu. COOTBETCTBEHHO, KOHCTHTYIIHOHHBIN CYJI HCTION-
HSIOIUI 3Ty (DYHKLUIO, SIBISETCS PEaJbHBIM CHOCOOOM Ui MPAKTUYHOTO
JICHCTBUSI CUCTEMBI CIICP)KEK U IIPOTHBOBECOB.

2.2.2. 3akoHogaTeJbHAsI U UCIOJHUTEIbHAS BJACTh M KOHCTUTYLHMOH-
HBIH Ccy/

EnuHCTBEHHBI OpraH, KOTOPBIH MOXET HWCIPAaBUTh HEKOTOPHIE OIIMOKH
JIpyro# BJIacTH, 3TO KOHCTUTYIIMOHHBIN cya. OTBETCTBEHHOCTh BJIACTU MOJI-
pazyMeBaeT MaKCUMaJIbHOE YCHIIME C €€ CTOPOHBI JUIS MPUHATHS TPABUIIb-
HOTO U CTIPABE]TMBOTO PEIICHMUS.

KoncTuTyimmonHoe mpaBocyine€ HE OTHOCUTCS HM K KaKOW BETBU Blla-
CTI/I,S 4eM | Ole/IeNsieTcss 0c000e MECTO KOHCTUTYIIHOHHOTO CyJla B CUCTEME
TOCYJJapCTBEHHBIX OPTaHOB.

Bricokuii ctaTyc opraHoB KOHCTUTYLIMOHHOTO HaJ30pa U MHEHHE, UYTO
OHM CTOSIT HaJ| 3aKOHOJIaTEIbHBIMU OpTaHaMU, B AMEPUKAHCKUX U €BpOIEil-
CKHX MOJIETISIX PA3BUTO HO-pa3HOMy.6

Bce Tpu BeTBUM BIacTH, B YACTHOCTH, «IIOJUYUHAIOTCS» KOHCTUTYILUOH-
HOMy cyny. OH MHTETpUpOBaH B CHUCTeMy NMyOJIMYHON BIACTU W 3aHUMAET
HEKYI0 aBTOHOMHIO, OCYIIIECTBIISIET Ba)KHOE BIMSIHIE Ha BCE TPHU BETBU BJa-

CTI/I.7

! Kaxuanw I'., Koncturymmonnsiit Kontpons B I'pysuu, Témmicu, 2011, 34-35

? Kpepenuxunamse I., Koncrurynuonnsiii Koutpons Bo ®paniun, xypHan «denosek n Koncrury-
s, Ne2, 1997, 67

3 Tamxe, 59

* 3oumze b., Koncrurymuonnsiit Konrpons u Iopsgox Llennocreit B Ipysun, Témmmcu, 2007, 60

’ Menkanze O., Korcrurynuonamusm, Tommucu, 2006, 372

¢ Menkanse O., FocynapcreenHoe IIpaso 3apy6exubix Crpan, Toumucu, 1996, 49

7 Ceprees [I. H., Koncrurynuonsoe mpasocyaue B POCCHH: TOJTMTHKO-PABOBOE HCCIEIOBAHME,
Jluccepranust Ha COHMCKaHHME Yy4YEHOH CTENeHH KaHAujaaTta mnonuthdeckux Hayk (Ha mpaBax
pykonucu), Mocksa, 2005, 19

190



W3 pacnpocTpaHEHHBIX TMOJHOMOYHMHA HHTEpeceH aOCTPaKTHBIH KOH-
TPOJb HOPM, KOTOpBIA Bcerzna Na€T BO3MOXKHOCTH INPENCTaBUTENIO OIHOM
BETBU BIIACTH, TPeOOBATh NPU3HAHIE HEKOHCTUTYLIUOHHOCTH HOPMATHBHOTO
aKTa, NPUHATOTO OPTaHOM, MPEICTABIIONIM BTOPYIO BeTBb Biacti.' Oue-
BUJHO, YTO B MEXAaHU3ME pa3JeJICHUs] BJACTH IPUHIMI B3aUMOCIEPKEK U
POTHBOBECOB HIPACT BXHYIO poiib.” OJHAKO MOIHOMOUHbIHA OPraH, KOTO-
pBI MOXET NPU3HAThb HOPMY HEKOHCTUTYLIMOHHOM, 3TO IOCYAAapCTBEHHBIN
WHCTUTYT, UCTIOTHSIONINI KOHCTUTYIIHOHHBIN KOHTPOIh. Bo ®paniun xoH-
CTUTYLIMOHHBIN COBET HE TOJBKO BBIIIECTOSALIMHA OpraH MapjaMeHTa, HO OH
TaKXKe PelIaeT CIOPHBIE BOMPOCHI MEXY IPABUTEILCTBOM U MadaTaMH.

X0Tsl, KOHCTUTYLIMOHHBIN CyJ U HE IPUHUMAET HOPMBI, HO IIyTEM aH-
HYJHPOBAaHUS HEKOHCTHUTYIIMOHHBIX HOPM ((YHKIUS HETOTUBHOTO 3aKOHO-
Jatens) oMOoraeT 3aKOHOJATEN0 B (JOPMUPOBAHUY MPABHIBHOM 3aKOHOMA-
TeNBHON BOMH,' CIIOCOBCTBYET €e COBEPIICHCTBOBAHUIO M yTOHUSHHOCTH.
Bonee toro, y cy10B HEKOTOPBIX CTpaH €CTh Aa)K€ NMPaBO OOHAPYKUTh KOH-
CTUTYLIMOHHOCTb HECYIIECTBYIOIIEH HOPMBI U yKa3aTh MapiIaMeHTy O e€ yI-
pas3IHCHUU.

3aKoHOJAaTelNb, CKOBAaHHbBIM KOHCTUTYLIMEH, TOApa3yMeBaeTCsl, YTO CKO-
BAH TAK)KE M PEIICHHEM KOHCTHTYIHOHHOTO Cyaa, KOTOPBI HE HykKIaeTcs
B KaKOM—HI/I6g'I[I> JIOTIOJTHUTEIIFHOM PETYIUPOBAHUH (COTIACUH) CO CTOPOHBI
napiaamMenTa.. KOHCTUTYIMOHHBIN CyZ MOXET IaThb NapjaMeHTy OIpene-
NEHHBIN CPOK, YTOOBI OH CaM M3MEHIII 3aKOH U MPUBE €r0 B COOTBETCTBHUE C
KOHCTUTYIIMEH.

[To OTHOIIEHWIO K HCHONHHUTEIHHOW BIACTH IEJIO0 OOCTOHMT TOpasio
npoite. Ecnu B cimyyae 3ak0OHOAATENBHOTO OpraHa MapjaMeHT — OpraH, HoJ-
HOMOYHBIM M3/aTh 3aKOHA, B TOM UYHUCIIE NPUHATHb KOHCTUTYIUIO, BHECTU B
HEe W3MCHEHHS U JIOTIOJHCHUS, COOTBETCTBEHHO YCTAHOBUTH IIPEICTIBI JIes-
TEIBHOCTH CaMOI'0 KOHCTHUTYLMOHHOI'O CyZa, TO HCIIOJIHUTENbHas BIAacTb

! Kaxuann T, [Tpo6rema A6crpaxtaoro Kontpons Hopwm B lestensuocti Koncrurymmonsoro Cy-
na I'pysun, XKypnan IIpasa Nel, Toumucu, 2009, 62

% Tamke

3 Ksepenuxunanze I'., Menkanze O., [ocynapcrennas Cucrema @pannuu, Tounucu, 1997, 133

* 3onmse B., Koncrurymmonusiit Kontpors u Iopsox Llennocteit B Ipysun, Téwrucn, 2007, 61

’ Keepenuxmnamse I'., IIpaBosas 3amura Koncturynmu (Hexoropeie Teopermueckue Bompocsr)
skypHain «Henosek u Koncruryusy», Ne3, 2006, 41

8 IIsapu T., Yrpertenne Koncrurymuonnoro Ipasocyaus B [TocTkomyHucTHIECKOH EBporte, Tie-
peson K Anekcunze, ¢ npeauciouem [larpuipin M. Banauc u penakuueii K. Kyonamsunu, Toumm-
cu, 2003, 144

"3oumse B., Konctutymmonnstit Kontpons u [opsgok Iernocteit B ['pysuu, Téumicu, 2007, 63

# Burpyk H. B., Koncturynuonsoe IIpasocynue, Cyne6uoe Koncturymmonsoe Ipaso u Iponece,
Mocksa, 1998, 27

° ° Handbook of Polish Law, editied by Dajczak W., Szwarc A.J., Wilinski P., Adam Mickiewicz
University, Poznan, 2011, 152
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YIOJIHOMOYEHA JIMIIb UCTIONHATH 3aKOH. [Ipu UCIIOIHEHUU CBOMX MOJIHOMO-
YUl CO CTOPOHBI IOCIEIHEH, IIPU PACCMOTPEHUH KOHCTUTYLIHOHHOCTH IIPU-
HATBIX €10 HOPMAaTHBHO-IIPABOBBIX aKTOB, C L€JIbI0 UCIOIHEHN 3aKOHA, OHA
MOJYMHAETCS. KOHCTUTYLIHOHHOMY CYAY, KOTOPBII MOKET IPUYMHUTH CyIle-
CTBEHHBI! yIIepO ee MPaBOBOMY U MOTUTHIECKOMY UMHUJIKY.

2.2.3. Cyne0Hasi BJacTh U KOHCTUTYIHOHHBII Cy/

ITonoOHO cynebHOH BnacTH, Ha3HAYEHHE KOHCTUTYLMOHHOTO CyJia 3aKIio-
YaeTcs B TOM, 4TOOBI Ipyrue BETBU JACUCTBOBAIHU B Mpeaesax MpaBoBOro IMo-
1151, 06ECTIeHas «IOCIOACTBO» NPaBa HaJl FOCYIAPCTBEHHOM BIACTHIO.'

Cyl1iecTByeT MHEHHE, YTO €CJIM KOHCTUTYLIMOHHBIN Cy/ paccMaTpUBaeT
CIIOPHI CIICIUATIBHBIM IMMyTEM KOHCTUTYLHOHHOTO MPABOCYAUSA, TO HA OCHOBE
TOrO HMEMEHTAa MbI MOXKEM €ro IPUYHCIHTE K CyaeOHoi BracTu.” ITo dop-
MaJbHO-IOTMaTHYECKOMY MHEHHIO, C;’,Z[GGH&?I BJIACTb SIBJIAETCS YHUCTO Mpa-
BOBOIA, a HE MONUTHYECKOH BracThio.” C y4€ToOM 3TOro MpUHIUIA, €My HET
HUKAKOTO JieJia B MPOIIECCe pa3pelieHus CIOPOB, BOSHUKIIUX MEXY MOJH-
TUYECKUMHU CHJIaMHU.

B rocynapctse, rie CymecTBYIOT CleUUalIbHbIe OpraHbl KOHCTUTYIH-
OHHOTO KOHTPOJISI, HENB3 X PacCMaTpUBaTh YacThIO Cy/IeOHON BIacTH, He-
CMOTps Ha TO, CTOAT JI OHH, IO KOHCTHUTYINH, BO IJIaBe CyJcOHOI BIAaCTH.
OTOT MOCHeHUH - BOIPOC 3aKOHOIATENIbHOW TEXHUKU U BKyCa U HEJb3s eMy
JaTh TIyGOKOOCMbICICHHOE HasHaucHue.' ABCTpHIiCKas MONeIb CTAaBHIA
IENBI0 IMEHHO (POPMUPOBAHNE HE3aBUCHMOTO OT BETBEH BJIACTH, IIEHTPAIIH-
30BAHHOTO ¥ CIEIHATH3UPOBAHHOTO OpPraHa KOHTPOJS,” CYIICCTBEHHO OT-
JUYHOTO OBl OT aMEPUKAHCKON MOJeNH, 10 KOTOPOU caMa cyZeOHas BIacTb
Y HaJleJIeHa TIOJTHOMOYHEM KOHCTUTYIIMOHHOTO KOHTPOJIS.

B BenukoOpuranuu, B pe3ynpTare peOpMUPOBAHUSI 3aKOHOAATEIBCT-
Ba, OBUI CO3/7IaH BEPXOBHBIN CyJl, HO eMy He Nepeadyd HOBbIE IOJTHOMOYHS U

! Bapak A., Cyneiickoe Yemotpenwe, Ilepesos ¢ anrmmitckoro, ITox pesaxmueii B. A Kukors u B.
A. Crpamryna, Mocksa, 1999, 304

2 Butpyk H. B., Koucrutynuonnoe Ipasocyue, Cyne6uoe Koucrurymumonnoe Ipaso u Ipomecc,
Mocksa, 1998, 84

3 Ceprees JI. H., KoncTuTyuonHoe npaBocyaue B POCCHM: MONHMTHKO-IIPABOBOE HCCIEIOBAHHE,
Juccepranyss Ha COMCKaHME YYEHOH CTeNeHWM KaHauaata mnoiuthdeckux Hayk (Ha npasax
pykomucu), Mocksa, 2005, 13

* B KoHCTHTYIHAX psilia TOCYIapCTB KOHCTHTYIIMOHHBIH CyJl BBIIETIEH OTIENBHOM I71aBoi U He 06b-
€MHSETCA C HOPMaMH, PEryIUPYIOIMMHU CYJIeOHYIO BJIACTh, YTO BIIOJHE OOOCHOBAHHO U JIOTHYHO.
Cm: Burpyk H. B., Koncrurynmonnoe IlpaBocymme, Cynebnoe Koncturynmonnoe IIpaBo u
Ipouecc, Mockga, 1998, 83; Constitution of Republic of France, October 4, 1958; Constitution of
Austria, 1920, Reinstated in: 1945

’ Hausmaninger H., Judicial Referral of constitutional questions in Austria, Germany, and Russia,
Tulane European & civil law forum, vol.12, 1997, 25
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B OTJIMYMHU OT BepXxoBHOro cyna Coenunénnbix IlItaToB AMEpUKH, IOCKOJIb-
Ky KOHCTHTYIHS HE CTaBHJIA IICTBIO CO3aHHE OpTaHa, JUIIAIOIICTO 3aKOHBI
FOPHINIECKOI CHITBI IeiCTBHsA.| B AHIVINY MapiaMeHTapHas FereMOHHS Ha-
yanach ¢ 1688 roja u Bcerga memiana pa3BUTHIO CIIEHUATBHOIO KOHCTUTY-
IIMOHHOTO IIpaBa, HUYETO HE TOBOPS y’Ke 00 OCHOBAaHHMHU E€BPOIICHCKOTO Me-
XaHU3Ma KOHCTHUTYIIMOHHOTO KOHTPOIIS, YTO HECOMHEHHO OTPAaHHYIHIIO OBI
BITIACTH MapiaMeHTa.” BpUTaHCKHE KOHCEpBATOPHI M30EXANM Iepeiady Cy-
neOHON BIACTH JOTOIHUTEIBHBIX (YHKINH KOHCTHTYIHOHHOTO KOHTPOIIS,
KOTOPBII CBEPHYII OBI CYJ] CO CBOETO PEaIbHOTO HAa3HAYCHUSI.

Mopnens Kenb3ena moapa3zymeBana CO3JaHHE CHELHMAIbHOTO OpraHa
BHE CHCTEMBI OOIIUX CYJOB, KOTOPBIA OOecCIeursl Obl «KOHCTHTYIIHOHHYIO
3a0IUTy» MPOTHB AHTUKOHCTHTYLIHOHHBIX 3aKOHONATEIBHBIX JCHCTBHM.
Nucxonas U3 MONUTUKO-TIPaBOBOM crieU(UKN KOHCTUTYLIHOHHOTO CYyZAa, MBI
MOXEM €r0 paccMaTpeTh HE3aBUCHMO OT CyAeOHON BIACTH, KaK OJHOTO W3
BBICIIMX OPraHOB IOCYIapCTBEHHOI BacTi.’

CrenuanbHbple OpPraHbl, OCYLIECTBISIONIME KOHCTUTYLHUOHHBIA KOH-
TPOJIb HE MOTYT IOPYYUTH OOIIUM CYyZaM BBIIOJIHEHHE KOHKPETHBIX JeiCT-
BUii, HO OHM MOTYT pa3paboTaTh CHEeNHATbHBIC YKA3aHUSI U PEKOMEHIAIUH
Uit GOpMHUPOBAHUS MPABUIBLHON CyJIeOHOM MPAKTHUKU M TOJIKOBAHWU HOPM
3aKOHa. B HEKOTOpBIX rocyAapcTBax KOHCTUTYLIUOHHBIM CyJl yIOJIHOMOYEH
OTMCHHTH peIIeHHs OOIMIMX CyNOB, €CITM OHHM HApYIIAIOT MpaBa U CBOOOJBI
deoBeKa.’

KoHcTuTyMOHHBI cyn pa3BuBaeT M CO3JaET KOHCTUTYLIMOHHO-
MIPaBOBOYIO TOKTPHUHY, UTPAET 3HAUYUTEIBHYIO POJIb B PA3/ICIICHUN BIACTH, B
CHCTEME CIEPKCK U MPOTHBOBECOB. KOHCTUTYNIMOHHBIN Cy[, B CIydae KOH-
¢GMKTa MEXIY 3aKOHONATENFHBIMU M UCTIOMHUTEIBHBIMHU BIACTSIMH, BBIXO-
JUT KaK OpTaH KOMIPOMHUCCA U YMHPOTBOPEHUS, KAK FAPaHT HONUTHYECKOTO
MHUpa W CTaOWIBHOCTH B OOIIECTBE, 3AIIUTHUK KOHCTUTYIHOHHBIX IIEHHO-
CTeH, MHCTUTYT, CTOSIIIMI Ha CTpa)ke KOHCTUTYLIHOHHOTO MOPAIKA.

! Cxur 111, Koncturymuonanusm u Cyne6usiit Ipenenent B Bemmko6puranmu, O630p Konctuy-
nuonHoro Cyna Ne3, Barymu, 2011, 54

2 Starck C., Constitutional Review in the Federal Republic of Germany, Notre Dame international
and comparative law journal, vol. 2:81, 1984, 84

*lIsapn T'., Vipennenne Konrcrurymmonnoro ITpaBocymus B ITocTkoMmmyHucTHIeCKO# EBpote, Tie-
peson K Anekcunze, ¢ npegucinouem [larpuin M. Banauc u penakuueii K. Kyonamsunu, Tounn-
cu, 2003, 58

* Burpyk H. B., Koncruryuuonroe IIpasocymue, Cyne6Hoe Koncruryuuonnoe ITpaso u Ipouecc,
Mocksa, 1998, 83

* Cormacuo crathe 130. m.3 KoHCTHTYmMH AsepbaiiikaHa, B ONpETETEHHEIX 3aKOHOM CIydasX,
KOHCTUTYLIMOHHBII CyJI paccMaTpuBaeT BOIPOC KOHCTUTYLIMOHHOCTU PEIUEHUH BEPXOBHOIO cyja
Azepbaiimxana. Cm: Constitution of the Azerbaijan Republic, 12 November 1995, Art. 130 (3)

¢ Butpyk H. B., Kouctutyrmonnoe Ipasocyame, Cyne6uoe Konctutyrmonnoe Ipaso u Tporecc,
Mocksa, 1998 82
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II1. IIpaBoBasi NpUPOAA KOHCTUTYHIHOHHOIO CyJ1a
3.1. [IpaBoBbIe 31eMEHTHI

Hns Toro, uro6 m30exaTh (YHKIHIO CO3MaHUS IMONUTHKH KOHCTHTYLHOH-
HBIM CYJIOM, YTO SIBJISJIOCH MOJHOMOYHEM 3aKOHOJATeIbHON BiacTH, Kenb-
3CH CHayasa W3BJIEK M3 KOHCTUTYIMHU MIpaBa U CBOOOIBI YETIOBEKa, YeM Jes-
TEJIFHOCTH TPUOYHAaJa OTpaHUYMIIACH OTPHIIATESIILHBIM MIPAaBOCO3IaHIEM (He-
TOTUBHBIM 3aKOHOAATEIbCTBOM) M Jall TOJIbKO OTPAaHMYEHHOMY KpPYTy JIHII
1paBo 06pALICHHs K TPHOYHAIY.'

Kenpzen Ob11 0OCHOBaTeneM HOpMaTUBHU3Ma M CUUTANI, YTO MPABO JTOJIXK-
HO OBITH CBOOOJHBIM OT BCSKOTO HAPYXHOTO, JOMOJHUTEIBHOTO 3JIEMEHTa,
OHO OOJIXKHO 6I>ITI) HCU3BPAIICHHBIM 1 «CBS[TI)IM!, IMMO2TOMY HCYAUBUTEIILHO,
MOYEMY OH CTapalics yJAINTh BCAKUN MOJUTHUYECKUH 3JIEMEHT U3 KOHCTHUTY-
LIMOHHOTO TpUOYHAana.

KoHCTUTYIIHOHHBIN CyJ1 UCTIONB3YET XapaKTepU3YIOIINI0 00Iue Cya,
HEOOXOAMMYIO JUIS TIPUHATHS PEHICHHS TPEXITAIHYIO CXeMy JCHCTBHI: 1.
BriuckuBaHue cOOTBETCTBEHHOTO MpaBuiia (HOpMBI); 2. TonkoBaHUE HOPMBI,
3. IlpumeHeHNEe HOPMBI K KOHKPETHOMY CIIy4arlo.

3HauUNTENTFHOC BHUMAHHE YACIACTCS TOJKOBAHMIO HOPMEI, Kak 00s3a-
TeIbHOMY ycJoBHIO IpaBa. Cylibsl HE JOJDKEH TOJNKOBAaTh HOPMY KOHCTHTY-
LUU T0-CBOEMY YCMOTpeHHuio. Ero ToikoBaHHe HOKHO OBITH OOBEKTHB-
HBIM, IIOTOMY, YTO B 3TO BPEMs IIOJ COMHEHHE CTaBHUTCS caM (DaKT 3aKOH-
HOCTHU 1 OECIIPUCTPACTHOCTHU PELICHUS.

KoHcTuTyIMOHHBIN Cy, o 00IIeMy MpaBUIly, 3aHSAT MPaBOTBOPUYECT-
BOM - ONpeielisieT pa3BUTHE 3aKOHOJATEIbCTBA, MyTEM paccMaTpeHHs mpe-
LEeACHTaMH KOHCTUTYLOHHOCTH COOTBETCTBYLIMX AaKTOB M 3allOJIHEHHEM
POBEIIOB M KOTBEPCTHI» B KOHCTHTYIIHH.

! lIsapu I., Yipennenne Koncrurymuonnoro Ipasocyaus B ITocTkoMmyHucTHdecKoit EBpore, me-
peson K Anekcunze, ¢ npeauciopuem [larpuipin M. Banauc u penakuueii K. Kyonamsunu, Tounu-
cu, 2003, 57

2 Cm: Kelsen H., Pure Theory of Law, translated from the second (revised and enlarged) German
edition by M. Knight, Los Angeles, London, 1970

? Pound R., Courts and Legislation, Science of Legal Method, Selected Essays of Various Authors,
The Modern Legal Philosophy Series, Translated by Ernest Bruncken and Layton B. Register, with
introductions by Henry N. Sheldon and John W. Salmond, New York, 1921, 208

4 Barak A., Purposive Interpretation in Law, translated from Hebrew by Sari Bashi, Princeton, New
Jersey, 2005, 393

* Butpyk H. B., Kouctutyrmonnoe Ipasocyaue, Cyne6uoe Konctutyrmonnoe Ipaso u Tporecc,
Mocksa, 1998, 82
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KoHCTUTYIIHOHHBIN Ccya XapaKTepusyeTcs CIEAYIOUMMH MPaBOBBIMU
3JIEMEHTaMU:

1. OH sBugeTCs CHElUaIbHBIM OPraHOM, CO3JAaHHBIM HA KOHCTHUTYIIH-
OHHOW OCHOBE, MTOJIHOMOYHSI KOTOPI'O ONPEAEIIETCs 3aKOHOM.

2. Ilpu paccMOTpEeHUHM KOHCTUTYLIMOHHBIX CIIOPOB UCIOJB3YIOT CIELH-
aJlbHBII MOPAIOK CYIONPOU3BOJACTBA, KOTOPOE MPHHAUIEKHUT TOJIBKO KOH-
CTUTYLIUOHHOMY CYJly.

3. Ero pemenus o01ieo0s3aTeIbHBI 1 Ha HETO PACpPOCTPAHSIETCS Mpa-
BONOPSIOK IPOMYJIbIalluH.

4. UneHbl KOHCTUTYLIMOHHOTO CyJla TOJb3YIOTCS BHICOKUM CTaTyCOM H
COOTBETCTBEHHBIMU COLMAJIBHBIMU I'apaHTUSAMU U JIbTOTaMU.

5. KOHCTUTYLUMOHHBI cyn HE3aBUCHUM M HE CYLIECTBYET KaKOIo-
HUOYAb polla MPABOBOTO MEXaHM3Ma, YEM MOXHO OBl €ro ympa3JHHUTh WIH
PaCIyCTHTh H T.J., €CITH 3TOTO HE YUUTHIBAECT caMa KOHCTHTYIHS, YTO ObLIO
OBl e€ HapylIeHHueM, KaK CyIIHOCTH JaHHOTO I/IHCTI/ITYTa.l

6. Cya BBIHOCHUT pellleHHE ¢ y4ETOM OOIICTIPHHATHIX MPaBOBBIX MPHH-
[IUTIOB, KOHCTHUTYIIMH, IMPABOBOH JOKTPHHBI M TEOPHH, CYIIECTBYIOLICH
MIPAKTHUKHU.

7. JdAns 060CHOBaHUS MCIONB3YIOTCS PELICHUS MUPOBBIX aBTOPUTET-
HBIX, KaK OOIIMX, TaK KOHCTUTYIMOHHBIX CY/OB, paccyxiaeHus. Hanp: Bep-
xoBHbI cyn CHIA, denepanbHblii KOHCTUTYIMOHHBIA cyn dDeaepaibHOM
Pecny6nuku ['epManuu, eBpoNeHCKUi Cy/I IO MpaBaM 4YeJIOBeKa | JIp.

8. Ocy1ecTBIsAET TOIKOBAHUE HOPMBI, UCIIONB3Ys MPABOBBIE METOABI U
UX aNanTaluio K KOHKPETHBIM CIIydasiM, HCIIONB3YeT METOMABI CyOCyMIINH,
JIeIyKINK U MHIYKIUH, a Takke MPUCIIOCOOIeHHBIC K HAyKe IpaBa BCE U3-
BECTHBIE METOJIbI, YTOO MPUHATH OOBEKTUBHOE U MPABUIIBHOE pPEIlICHHE.

Mo3kHO cKa3aTh, 4YTO KOHCTUTYIIMOHHBIN Cy/ OCHOBBIBAETCSl Ha MPABO-
BOW HOpMeE, co3AaéT, UCTIONMHIET W 3amuinaet npaBo. OH rmaBHEHIHHA Ta-
paHT BEpXOBEHCTBA KOHCTUTYILIUH U 3aKOHA B 1"ocy,uapCTBe.2

! Taxas noneiTka 6bi1a y npesunenta CLIA @.J]. Py3BesTa, HO €r0 HOIBITKA 3aKOHUMIIACH TOTHBIM
Kpaxom

2 Burpyk H. B., Koncrutymmonnoe Ipasocyue, CynedHoe Koncturymuonsoe ITpaso u ITpouecc,
Mocksa, 1998, 82
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3.2. Uneosiornyeckue M COMAJIbHbBIE 3JIEMEHThI

KOHCTUTYIIMOHHBIN CyNl OMHPACTCs] TOIBKO HAa KOHCTUTYIIHMIO, OHA TJIABHBIM
JOKYMCHT €ro I[eﬁCTBHH U OH NOAYUHACTCA TOJIBKO eﬁ, MPOBEPSACT KOHCTU-
TYIHOHHOCTH JIFOOOTO JAPYroro HOPMaTHBHOTO aKTa, YTO 03HAYAET yCTAHOB-
JICHUE COOTBETCTBHSI aKTa C KOHCTUTYIMEH, TOJKOBaHHE HOPMBI KOHCTUTY-
nu.

PazHble TOCYAapCcTBEHHHO-TIPABOBBIE CHCTEMBI IIPH3HAIOT, YTO KOHCTHU-
TYIHS TOJKHA TONKOBATBCS, HCXOS M3 eé rienecooGpasnocTr.' TIpi Tomko-
BaHMHM KOHCTHTYIIMU TOpa3l0 BAXKHEE MHEHHS Cyaa, 4eM HpPUBEIAEHHOTO
JEHCTBYIOIIET0, PyKOBOISIIETO MPHHIAIA (TUPEKTHBEI) O TOJIKOBAHUU KOH-
KPETHOTO KOHCTUTYIIMOHHOTO TeKcTa.. COOTBETCTBEHHO, HEOOX0IMMO 00pa-
TUTH OJDKHOE BHUMAHHUE Ha CYIIHOCTh U 3HAYCHHE KOHCTUTYIIMH, KaK MHO-
TO3HAYHOTO JIOKyMEHTA.

[To muenmro bapaka, «KOHCTUTYIHS OTpa)kaeT IMponuIoe, 000CHOBEIBA-
eT Harosmee U popMUpyeT OyayIIee,... ... OHa OJIHOBPEMEHHO sIBIsieTCS (Pui-
Joco(ueid, MOTUTUKOMN, OOIIECTBOM H npaBOM».3 Koncrutynus - niuona KoH-
KPETHOH HICOJIOTHH, OHa OCHOBaHA Ha KYJIBTYPHBIX IOCTIDKCHHSIX HAIlWH.
Koncrurynus CIIIA sBrusieTcss CIMSHUEM HICOJIOTUN aMEPHUKAHCKUX M CB-
POTICHCKUX TIPOCBETUTEINCH, KOTOpast OTPO3WIiIa B ceOe JIydIlIne TOCTHKCHHS
IIUBIJIM3AIMI TOTO BPEMEHH B c(hepe CBOOOTHOTO MBIIUICHHS U ITPaBa.

KoHCTUTYIIHMOHHBI Cy[ OXBaTbIBa€T MPEAYCMOTPCHHBIE WMCHHO B
KOHCTUTYIIMM HJCOJIOTUYECKUE W COLMAJIbHBIC DJICMEHTHI, MMOCKOJIBKY OH
CITy’)KUT KOHCTHTYIIMH U 3aIIUIIaeT OCHOBAHHBIN HA KOHCTHTYLIUHU CTaOIIIb-
HBIN TOPSIAOK.

KOHCTUTYIIHMOHHBIN CyI OTOOpaXKaeT:

1. Cucremy paszieneHus BIacTH, CAEPKEK U IPOTUBOBECOB.

2. Vmen neMoKpaTHIeCKOTo, IPAaBOBOTO U CONMAIIEHOTO TOCYIapCTBA.

3. BepxoBeHCTBO KOHCTUTYIIMH U 3aKOHA.

4. HezaBucHUMOCTB M OECIPUCTPACTHOCTH CY/JIa.

5. OCHOBHEBIE TapaHTHUH 3aIUTHI IIPaB U CBOOO]] YEIOBEKA, KaKk cBOOO-
HOT'O JIMIIA, B TOM YHCJIE, BO3MOKHOCTH BOCCTAHOBJICHUSI M PCATU3AIUU Ha-
PYLIEHHBIX IIpaB.

6. I'apanTiu obecrievyeHus: 6€30MACHOCTH M MOJUTHYECKOTO CIIOKOMCT-
BU 00111E€CTBA.

! Barak A., Purposive Interpretation in Law, translated from Hebrew by Sari Bashi, Princeton, New
Jersey, 2005, 371

2 Tamke, 380

3 Tamxe, 370
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3.3. IloauTHYeCcKHE 3JIEMEHTHI

[To MHeHHMIO OONBIIMHCTBA CBPOICHCKUX W aMEPUKAHCKHX FOPHCTOB, KOH-
CTUTYLIMOHHBII CyJ UTPaeT BaXXHYIO POJIb B chepe peImeHHs MOIUTHICCKUX
KOH(JIMKTOB, OCOOCHHO, KOTJa JEN0 KacaeTcs CIopa Mexay CyObheKTamu
¢benepanuu U QpeneparbHOrO IpaBUTENbCTBA. [Ipu TakoM 00CTOSATENBCTBE
KOHCTUTYLIMOHHBII CYyJl BBICTyIIA€T FapaHTOM IIOJIMTUYECKOIO MHUpA, YIOJ-
HOMOYCHBIM OPTaHOM IIpH OECIIPICTAHHOM Pa3pEIICHUH CIIOPOB.

[onutndeckass GYHKIUS OpPraHOB KOHCTHTYIMOHHOTO KOHTPOIS HE
CTOMT TIOJ BOIIPOCOM B 3alla[HBIX THIIAX AeMOKpaTHi.” He TOIBKO KOHCTH-
TYIMOHHBIC, HO U 00IIHe CyIBl YK€ TaBHO aKTUBHO YYacTBYIOT B IIpOIIeCCe
(bopMUpOBaHUS TOCYJAPCTBEHHON MOJIHTHKH M YacTO CylIaM HPUXOIUTCS
pemaTth BOMPOCKHI, UMEIOIIME TTyOOKO MOMUTHYecKoe 3HaueHue.” 1o MmHe-
HUI0 Muniepa, «BOIpoc HE B TOM, 3aHAT CyJ NOJUTUKON MM HET, a B TOM,
r7e, B KaKuX CIydasx, Ha CKOJBKO W KaKUM pe3yJIbTaTOM OCYIIECTBISCT
eé».

B o0mem, cyneOHas MONMMTHKA 3TO MOJUTHYECKAs ACATEIBHOCTH CY-
neOHON BIIACTH, TO €CTh OHA IOJMTHYCCKAs» HACTOJIBKO, HACKONBKO 3Ta
MOCIEIHSSI O3HAYaeT CyJ, KaK OCYIICCTBICHUE TOCYIapCTBEHHOW BIACTH
OJIHOH U3 BETBEH BIIACTH.

TyT ke Hago 3aMETHUTh, YTO TOHATHE «IIOJIUTHIECKAs ACATEIHHOCTDHY
(Politics) HEe ompemeneHO TOYHO, OHO TOPA3o CMyTHEE, YeM scCHee. DTO H3-
HAYaJIbHO BBI3BIBACT OTPHUIATEIBHOE OTHOIICHHUE, IIO3TOMY TOpa3zo JTydIle,
ecli cympu OymyT mepxarses momanbmre or mee.” IpaBma, Cya JOIDKeH
IepKaThCs MOJANBINE OT MMOMUTUKU, HO B ATOM CIydYae II0/Ipa3yMeBaeTCs
o0muii cya, a He KOHCTUTYIUOHHBIH, TIaBHOS Ha3HAYEHUE KOTOPOTO COCTO-
UT B pACCMOTPEHUU U PEUICHUU €] TOJIUTUUECKON BaXKHOCTH.

Bepxonsriii cyn CHIA - Baxssiit urpok B nonutuke CIIA. On moxer
BBI3BATh 3HAYUTEIBHBIC JABMXCHUS B chepe BHYTPCHHOW WM BHEIIHEH TO-
nutuke. Hamp., B nepuox npesunenta ®.J1. Pyssensra cyn 3a0noKupoBai
HECKOJIBKO Ba)KHBIX MOJUTHYECKHUX MpPEITIOXKECHUH. B oTBeT Ha 3T0 Tpes3u-

! Butpyk H. B., Koncrurymmonnoe IIpasocymue, Cynebroe Koncruryuuonnoe ITpaso u Ipouecc,
Mocksa, 1998, 83

2 Ceprees JI. H., KoHCTUTYIMOHHOE mpaBOCyaue B POCCHH: MOJTHTHKO-PABOBOE HCCIEIOBAHME,
Jluccepranss Ha COMCKaHHE YYEHON CTeleHHM KaHauaara mnojuThdeckux Hayk (Ha npasax
pykomnucu), Mocksa, 2005, 13

’ Tamxe, 15-16

4 Miller A., The Supreme Court and American Capitalism, New York, 1968, 4

5 Bapax A., Cyneiickoe Ycmotpenue, Ilepeson ¢ anrmuiickoro, ITox pepaxmueii B. A. Kukors u B.
A. Crpamyna, Mocksa, 1999, 301

¢ Tamxe, 302
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JICHT TaK HE HAIIENI HU OHOTO AEHCTBEHHOTO MPaBOBOIO MIIM MOJIUTHYECKO-
T'O phiYara BO3ACHCTBHS Ha CyJL.'

IIpuynHa TOro, Ha CKOJIBKO 0e3007€3HEHO CyAbs Mapiian OCHOBAI
KOHCTUTYLIMOHHBII KOHTPOJIb B CIIA,” ouenp IIPOCTa: B 3TOM Clly4ae, MHe-
HUS aJMUHHUCTpalMu npe3ujeHTa JhxoncoHa u BepxoBHoro cyna coBnanu:
NIEPBBIH JKeJall BBIMrpaTh JeN0, a BTOPOH - Y3aKOHUTH TOJTHOMOYHE KOHCTH-
TYLMOHHOTO KOHTPOJI UI CyJa, JOCTHYh KOTOPOE BO3MOXKHO OBLIO He-
YAOBJIETBOPEHUEM HCKA.

O MOJUTUYHOCTH BOIPOCa FOBOPUT TAKXKe U TO, YTO BepXxoBHBIN cyn
CIIIA coycrs 54 net nocne aena «Mbapbepu npoTuB MdAHCOHa» paccMOT-
pen cneayomuii KOHCTUTYIMOHHBINA UCK.

Bo ®pannuu gonroe BpeMs CTapaiich OTHATH y OOIINX CYJOB ITOTHO-
MOUYHSI MHTEPIIPETAllUN 3aKOHA U CO3JaHMs IpeleaeHTa. MakcuManbHO Obl-
JI0 OTpaHMYCHHO Tarke mosHomoume l'ocynapctBenHoro Coseta (Conseil
D’etat) B ycTaHOBIIEHNM 3aKOHHOCTH aKTOB, IMOKa B 1958 romy KOHCTUTYLIHS
OpaHIUKM HE COBEpLIMIIA 3HAYUTEIbHBIE CUCTEMHbIC NEPEMEHBI, B PE3yib-
TaTe KOTOphIX BO DpaHmmym 0O0OCHOBAJCS KOHCTUTYIIMOHHBINH KOHTPOIIb,
0IHAKO YHHKAIBHOH (paHILy3cKoii popmoii,” (mo koHcTHTyIHH 1958 roga,
KOHCTHTYIHOHHbIA COBET c(hOPMHUPOBAIICS HAAMAPIAMEHTCKHM Opranom).’

CriennanbHbie OpraHbl KOHCTHTYIIMOHHOTO KOHTPOJIST YacTO CTAHOBSIT-
S IPEIMETOM MOJMTHICCKUX MAHUITYISIIIHA U «TOPTOBY», YTO 00YCIIOBJICHO
MX CHJIBHBIM TOJTHTHYECKHM XapaktepoM. Harmp., mpejcenarens KOHCTH-
TyIMOHHOTO coBeTa PecnyOnuku ®paHium, yeil Tonoc SBISETCS pellaro-
LIMM IIpY TOJIOCOBaHUM, B CIydae NIEJIEHUS I'OJIOCOB, Ha3HA4aeT IPE3UEHT
Pecmry0mkn, KOTOPBIH MOKET HA3HAUXTH HA TOT IOCT JIFOOOTO WiICHA COBE-
Ta, B TOM YHCIIC OBIBIIEro Mpe3uicHTa.”

! Aprembe M., Kak PaGoraer Amepuka, Mockaa, 2009, 99-100

2 Cwm: Ieapn I'., Yrperenue Koncrurymuonnoro Ipasocyaus B [loctkoMMyHuCTHIECKOH EBporte,
nepeBox K Anekcunze, ¢ npenucioueM [latpunun M. Banmuc u pepakuueii K.Ky6namsunu, Tou-
nmcy, 2003,52

3 Tamxe

4 Tamxe, 53

5 Tame, 55

¢ Ksepenuxunanze I'., Konctutynuonnsiii Koutpons Bo ®panmuy, xypaan «Uenosek u Koncrury-
s, Ne2, 1997, 59

7 Keepenuxunanse I'., Menkamse O., I'ocynapcrennas Cucrema ®panmum, Tommcu, 1997, 137-
138; Kepenuxwmnanze I'., Koncturynuonnsiii Konrpons Bo ®@pannum, xypHan «Hemnosexk n Kon-
cTutyus», Ne2, 1997, 63

§ Keepenuxunamse I'., Menkanze O., Focynapcreennas Cucrema ®panmuy, Toumucu, 1997, 136
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[TonuTnueckas Hayka (TIOJUTOJIOTHS) HE TOJIBKO MPOMU3OIILIA U3 IOPH-
JIAYECKOW HAyKH, HO U JO CHX IOpP B3aWMOJECHUCTBYET C ueit.! Camplii Ha-
TISIHBIA TIPUMEP STOTO - KOHCTUTYIIMOHHOE IMPaBO, KOTOPOE HA3BIBAIOT
TaKKe MOJUTHYECKUM TpaBoM. OHO MPENCTaBICHO KOHCTUTYIIMOHHBIMU UH-
CTUTYTaMH{, B TOM YHCJE, B MEPBYIO OYepedb, HY>KHO OTMETHUTh KOHCTHUTY-
LHUOHHBIA CYyJ.

XapakTep CIOpOB, pacCMaTpUBAEMbIX KOHCTUTYLIMOHHBIM CYAOM, OII-
penensier HeU30€)KHOE CONMPUKOCHOBEHUE C IMOJIMTHKOW, TaK, KaK MPH pac-
CMOTPCHHH JieNia Beerna UaAET pedb 00 onpe/esieHUH OTHOIIICHHH MEXTy TO-
Cy/IapCTBOM U o6uecTBoM.

KoHCTUTYylIMOHHBIN CyJl XapaKTepu3yeTcsl CIEAYIOIUMHU IOJUTHYE-
CKHMH BJICMEHTaAMHM:

1. SABnsieTcss KOHCTUTYIIMOHHBIM OPTaHOM, II€1b KOTOPOTO - MPaBOBOBE
pelIeHNE CYIIECTBYIOIIUX CIHOPOB MEXAYy MOJUTUYECKUMHU OpraHamMu |
JIOJKHOCTHBIMU JIULIAMU.

2. KoMIuiekTyeTcst OJHOU, IByMSI WM TpeMs BETBSIMHU BiacTu. Hamp.,
MapJaMeHT M NPE3UACHT;” TOJBKO MapIaMeHT; TMapiaMeHT, MPE3UICHT U
cyzx.s KomMmrnekroBaTh KOHCTUTYIIMOHHBIN CYJ] MOXET M TJIaBa TOCyAapcTBa,
10 TIPEACTABICHUIO 3aKOHOJATEIFHOTO OpraHa U cyja.

3. Yacto mMpUHUMAET MOJUTUYECKUE PEUICHUS, KOTOPhIE MOTYT H3Me-
HUTH MOJMUTUYECKYIO MOTOy B rocyAapctse. [Ipu 3ToM, OH - 3HAUUTETHHBINA
TapaHT JEMOKPATHYHOCTH BIIACTH.

4. PaccmaTpuBaeT BOMPOCH UMITMYMEHTA ¥ OTBETCTBEHHOCTH ITOJIUTH-
4eCKUX (M HE TOJNBKO MOJUTHYCCKUX ) TOJHKHOCTHBIX JIHII.

' Ceprees JI. H., Kouctutynuonsoe npaBocyaue B PoccHE: MONHTHKO-IIPABOBOE MCCIIENOBAHNE,
JluccepTauus Ha COMCKaHHME YYCHOH CTENEHH KaHuaara mnonutHyeckux Hayk (Ha mnpasax
pykonucu), Mocksa, 2005, 17

2 Tamxe, 19

3 Law on the Constitutional Court of the Republic Armenia, art. 1(1), 9 December 1997; Kepenu-
xunanse I'., Koncruryunonnsiii Konrposs Bo @pannun, xypHan «Henosek u Koncrurynus», Ne2,
1997, 61

* Law on the Federal Constitutional Court of the Federal Republic of Germany, art. 5(1), 12 March
1951, Federal Law Gazette I p. 243; Constitution of te Republic of Latvia, art. 85, 15 February 1922;
Constitutional Court Law of the Republic of Latvia, art. 4(1), 14 June 1996

5 Koucrutynus I'pysun, c1.88.2, No768-6b, Benomoctu IMapmamenta pysun Ne31-33, 1995; Op-
raHn4Hbli 3aKkoH ['py3un o «Koncruryumonnom Cyne I'pysuny, cr.6.1, Ne1059 Benomoctu Ilapna-
MmeHTa Ned5, 19997; Constitution of Ukraine, art. 148(2), 28 June 1996; Law on the Constitutional
Court of the Republic of Lithuania, art. 4, 3 February 1993, No. 1-67

¢ Tanchev E., Constitutional control in comparative and Bulgarian prospective, World Conference on
Constitutional Justice, Cape Town, 23-24 January 2009, 21

7 Sekhniashvili E., Economic consequences of the constitutional control and the impact of the
constitutional justice on the transitional economy in Georgia; Constitutional court as political actor
in the political system, National Council for Eurasian and East European Research Carnegie
Research Fellowship Program Research Paper, 27

199

5. MOKeT 3HAYUTEITBHO 3a1epKaTh TEKYIHE TOTHTHIECKHE PedhOpMbL.

6. PaccmarpuBaeT crop MeXAy JTHIIaMH U OpraHaM¥ TOCyIapcTBa, KO-
TOpBIE B JIIOOOM CIIydae HOCAT MOJIMTUUECKUH XapakTep. VIMeHHO U3-3a HO-
JUTUYHOCTH TaKUX CHopoB Kenb3eH M3BIEK U3 MOJHOMOYMH KOHCTHUTYLIH-
OHHOTO TPUOYHAlIa PacCyKJICHHUE 10 HAUM B KOHCTHTYIIMU ABcTpuu 1920 To-
na.’

7. TonKyeT KOHCTUTYIIMIO U €T0 TOJIKOBAHUS 00s3aTENIbHBI AJIS JII000TO0
JUIa WM opraHa. TOJKOBAaHME € KOHCTUTYIHH, KaK ITOJUTHYECKHU-
MPaBOBOTO JIOKYMEHTA, CO CBOCH CTOPOHBI, 00YCIOBINBACT BKIIIOUCHHUE B €€
MONMUTHKY.” DTHM CyJI, HaKTHUECKH, TBOPHT MOTHTHYECKOE IPaBo.”

IV. KOHCTUTYIHOHHBIH CyJd — HAa I'PaHU OpPraHa NPaBoOCYIHs, WCIIOJI-
HAOIIETr0 MOJUTHKY U MOJUTHYECKOT0 OPraHa, MCMOJHSOLIEro mpaBo-
cyaue

KoHCTUTYIIMOHHBIH Cy1 Kak opraH, BXOJSIIUI B MEXaHU3M OCYIIECTBICHUS
BJIACTH, UMEET NPU3HAKU, XapaKTEPU3YIOIIUE OpraH rocy apCTBEHHON Bia-
CTH, HO CYIIECTBYIOT Pa3HbIC OCHOBaHUS JIJISl TOTO, YTOO MBI pacCcyXaainu 00
0COOEHHO MOJIMTUYECKO-TIPABOBOM MPUPOJIE KOHCTUTYITMOHHOTO cyz[a.5

Henp3s BOCIpUHATH KOHCTUTYLIMOHHBIN CyJl, KAK YUCTO NIPaBOBOH MM
YHUCTO TOJUTHYCCKHUHN I/IHCTI/ITyT.6 On sgBiseTcs HEKOW KOMIMWJISAIUCH, YO
00YyCIIOBIICHHO OCYIIECTBIICHUEM €TI0 0COOCHHBIX MTOJTHOMOYHH.

C 0ofHOW CTOPOHBI, KOHCTUTYIIMOHHBIA CYyJl OPTaH MPaBOCYAMS, KaTo-
pBI IMEET OYSHT MHOTO MPHU3HAKOB, XapaKTEPHU3YIONINX CyIeOHYIO BIACTh:
OH OCYIIECTBJISIET MPABOCY/IUE, UMEET CICINAIbHOK TAaBOBEACHHE, €TO UJle-
HBI TIOJIb3YIOTCS BBICOKMM CTAaTyCOM CYJbEB, C COOTBETCTBCHHBIMHU COIIH-
aJBHBIMH TAPaHTHSIMH U TapaHTHEW He3aBUCUMOCTH U apr. C apyroii cropo-

' Cm: Permenye KOHCTHTYHOHHOTO cyaa I'py3uu 3 Hos6ps 1998 rona no memy Ne2/80-9 «ABTanmmn
Yagya npoTuB mapiaaMenTa ['py3um». 9T0 pellleHne 3HAUUTEeIbHO 3a/1eprkaio IPaBoBYIO pedopMy B
I'py3un. AprembeB M., Kax PaGoraer Amepuka, Mocksa, 2009, 99-100

% IIeapn I'., Yipemnenne Koncrurymmonroro Ipasocyms B ITocTkoMMyHHcTHIeCKOH EBpore, me-
peson K Anekcunze, ¢ npegucinouem [larpuiun M. Banauc u penakuueii K. Kyonamsunu, Tounu-
cu, 2003,57

* Cm: Sekhniashvili E., Economic consequences of the constitutional control and the impact of the
constitutional justice on the transitional economy in Georgia; Constitutional court as political actor
in the political system, National Council for Eurasian and East European Research Carnegie
Research Fellowship Program Research Paper, 26

4 Schliiter H., The German constitutional court, Journal for South African law, #2, 1998, 284

* Butpyk H. B., Kouctutyrmonnoe Ipasocyaue, Cyne6uoe Konctutymmonnoe Ipaso u Tporecc,
Mocksa, 1998, 82

¢ Ceprees [I. H., Koncrurynuonnoe mpaocyaue B Poccuu: MONMTHMKO-IIPABOBOE HCCIEIOBAHHE,
Jluccepranust Ha COHMCKaHHME Yy4YEHOH CTENeHH KaHAujaaTta mnonuthdeckux Hayk (Ha mpaBax
pykonucu), Mocksa, 2005, 16
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HbI, KOHCTUTYIIMOHHBIN CyJ, KaK CHEIHaJIbHbII OpraH, UCHOJHSIOMUN KOH-
CTUTYLIMOHHBI KOHTPOJIb HOCUT TMOJIMTUYECKHH CTaTyC M SABISAETCS HEKUM
KBa3UCYZOM, KaTOPBIH B TOXe BpeMs UMEET MPaBO OCYILECTBICHUS MPaBo-
cynusi. OH, MOJOOHO JPYTUM OpraHaM KOHCTHTYIIMOHHOTO Haa30pa (KBa3u-
CyIlbl), OCYILECTBIIAET KOHCTUTYLIMOHHBIM KOHTPOJIb, ONIMPAaHUEM Ha BEUHBIX
Hayayax (OH BEYHBIN opraH).1

MHuenust ppaHIy3cKUX YIEHBIX Pa3IBOMIIOCH IO OTHOIICHUIO IPaBOBOU
MpUPOABI KOHCTUTYIIMOHHOTO coBeta. [lo muenuro XK. Benemnst, M. [Ipano u
JI. ®aBopn, coBeT - cyaecOHBIA opraH. Hamporus atoro, JK.bypao cunrtaet
€ro MOJUTUYECKUM OPTaHOM, YTO OOYCIIOBJICHHO MTOJTHOMOYHUSAMH COBETA.

Muenue M. [lroBepike - cpefHee, XOTsS OH CKIOHSETCS K TOTUTHIHOCTH
cosera. [lo ero cioBam, «KOHCTUTYLIMOHHBII COBET - 3TO OpraH, KOTOPBIi
OCYIIECTBIISIET BBICIIYIO IOPUCIAMKIIMIO MOJIUTUYECKOTO XapaKkTepa, UYTO BbI-
pakaeTcsi KOHTPOJIEM KOHCTUTYIIMOHHOCTU 3aKOHOB, MPUHSTHIX MapiaMeH-
TOM M NPaBW/ILHOTO MPOBEACHMs NAPAMEHTCKHX M NPE3UJICHTCKUX BbI-
OopoB.»

«Opucauxnys NOIUTHYECKOro XapakTepay JroBepxke sICHO nepenaér
IBOWHYIO MPUPONY KOHCTUTYIIHOHHOTO COBETA: OCYIICCTBICHHE MM CyneO-
HOT'O TIOJTHOMOYHS B cdepe MOMUTUKH, I TOJUTUYECKHX LeJied U mnepena-
9y cTaTyca CyJbH YJeHaM COBETa, HO B TOXKE BPeMsl €T0 KOMJIEKTOBAHHE HO-
CAT TIONUTHYCCKHIA XapakTep.”

KoHCTUTYIIMOHHBIHN CYJ - 3TO KaK U OpTraH MPaBOCYIUs, UCTIOJIHAOLINIA
MOJMUTHKY, TaK W MOJIUTUYECKHHA OpraH, MCHONHSIOMMUA mpaBocyaue. OH
BKJIIOUACT B ceOe 3HAUMTEIBHBIC AIIEMEHTHI, XapakTepusytomue odbonx. C ux
Y4ETOM CyIl OCYILECTBIISET, TaK Ha3bIBAEMOE, «CMEIIAHHOE» MOJUTHYECKOE
MIpaBOCYIHeE.

Hcxops u3 3T0ro, MOKHO C/IeNIaTh BBIBOJI, YTO KOHCTUTYIIHOHHBIN CY/I -
3TO TUOPHUIHBIN TOCYJapCTBEHHBIH OpraH, KOTOPBIA CO3IaH IS TOTO, YTOOBI
OCYIIECTBUTh KOHCTUTYLIMOHHBI KOHTPOJIb HaJ TpPEMs BETBSIMH BIIACTH,
clepKaTh M YPaBHOBECUTh UX, OOECIIEUUTHh B TOCYNApCTBE MOTUTUYCCKHMA
MUp ¥ CYIIECTBOBaHHE CTAOMIBHOCTH B oOIiecTBe. CBOM MpaBa-00sS30HOCTH
CyIl OCYHIECTBIISIET KaK MPaBOCYIHEM, TaK U MOJUTHKOW, MOITOMY MBI MO-
’KEM €ro Ha3BaTh MOJIMTUIECKUM OPTaHOM IMTPABOCYTUSL.

' Burpyx H. B., Koncrurymmonnoe ITpasocymue, Cyne6roe Koncturymmonsoe Ipaso u ITporecc,
Mocksa, 1998, 24

2 Ksepenuxunanze I'., Menkanze O., ['ocynapcrennas Cucrema @pannuu, Tounucu, 1997, 133

3 Tamxe

* Tamxe, 133-134
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3akiouenue

B pabote Obl1a paccMOTpeHa MPaBoOBas MPUPOJa KOHCTHTYIIHOHHOTO CY/a,
KaK CICHHAIBPHOTO OpraHa, OCYIIECTBIISIONIET0 KOHCTHTYIIMOHHBIA KOH-
TPOJIb, COCTOBJISIIONIME €r0 MPABOBbIC, MICOJOTHYECKHE M IMOJMTHUCCKHUE
JJIEMEHTEI.

Bbu10 mogu€pKkHYTO MECTO KOHCTUTYIIMOHHOTO CyZa B KJIACCHUYCCKOM
MOJICITH Pa3Ie/ICHHs BIIACTH, 3/1€Ch K€ OTMEUYACTCS €r0 OTHOILICHUS M B3aH-
MOHAIPaBIICHHS K 3aKOHOIATEIbHOM, HCIIOJIHUTEIBHOM U CyIeOHOM BIIACTH.

B pabote Bemoch paccyxaeHne 0 THOPHIHON MPHPOIE KOHCTHTYIIMOH-
HOTO CyZa, KoTopas B HEM 00yCIaBIHBaeTCs MPOTUBOOOPCTBOM JBYX Xapak-
TEPOB — OpraHa MpPaBOCYIHs, UCIIOIHSIONIETO MTOJUTHKY, U TOJIHTHIECKOTO
oprasa, UCTOJHSIOIIETO MPABOCYIUE - B PE3YJIbTATE Yero ObLIO CACNAHO 3a-
KIIFIOUCHUE, YTO KOHCTI/ITyHI/IOHHI)II\/‘I Cy}l ABJISICTCA Ba)KHeﬁIHHM FOCYZ[apCT—
BEHHBIM HHCTUTYTOM, KOTODPBIH OCYIIECTBIISIET IIOJIMTHYECKOE IPABOCYANE U
IIeJIb KOTOPOTro o0eCleueHne B TOCYIapCTBE MOIUTHIECKOTO MHUpa M CYIIe-
CTBOBaHUE CTAOMILHOCTH B OOIIIECTBE.
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Mareppamos 3oxpad Bunasr orunt’

Cucrema caepieKk 1 IPOTHBOBECOB
B OPraHU3alHM rocyAapCcTBEHHOMH
BJIACTH

BBenenne

3HaHUS O BJIACTH WM TPaHHUIAX €¢ MPUMEHEHHS CErOJHS HEOOXOIMMBI KaxK-
oMy TpakaaHuHy. CBepXAMHAMUYHOE Pa3BUTHE OOIIECTBEHHBIX MHCTHUTY-
TOB M OTHOIICHUH TpeOyeT BIaJCHNS HE TOJIBKO OMPEICICHHBIMH TPHUKIIAI-
HBIMU HaBBIKAMH, HO U KOHIIENITYyaJbHBIMHU NPEACTABICHUSAMU O Cpelie, B KO-
TOPOH MPUXOIUTCS CylecTBOBaTh. OCOOEHHO YacTo Takas HeOOXOAMMOCTb
BO3HUKAET Y MOJUTUKOB M FOPUCTOB, YACTO CTATKUBAIOIIUXCS C PA3TMIHBIMH
MPOSBJICHUSAMH BJIACTH, IO3TOMY 3HAHHUE €€ MPUPOJBI, CYIIHOCTU, CTPYKTY-
pel U (opM TpOSIBIECHUS ISl HUX fABJsIETCA MPOQecCHOHATbHO HEOOXO0Iu-
MBIM.

Ha npotrskeHHH BEKOB CYIECTBOBAHHUS UYEIOBEYECKON LMBUIM3ALMH,
BJIACTh SBJSIETCA OJHUM M3 CaMbIX 3araJlOoyHbIX U B TO K€ BpPEMs CaMbIM
BaXXHBIM W PACIpPOCTPAHEHHBIM B CBOUX TMPOSIBICHUSAX (PEHOMEHOM COIU-
anpHOrO OBITHSA. [laske B COBPEMEHHOM MUpE IIPH BCEM €T0 MHOTOOOpasuu
TPYAHO HANTH YTO-TO OOJIee MPOTHBOPEUUBOEC U CIIOKHOE YEM BIIACTHBIE OT-
HOILEHHsI, TPOHU3BIBAIOIINE BCE OOLIECTBO, BIMSIIOIINE HA )KU3HD U CyIbOY
Ka)K0T'0 YeI0BeKa, IOAUYMHSIIOIINE €T0 CBOUMM 3aKOHAM.

I. Teopuu pa3snesienns BjaacTei

Wnewn, monoxeHHBIE B OCHOBY COBPEMEHHOTO MPHUHIIWINA pPa3aelICHUs
BJIaCTEH, BBICKA3BIBAIKCH €Illc APHCTOTeJeM. B ueTBepTOil KHUTE CBOETO
TpakTara «[lomuTka» oH GopMyTUpPYeET HICI0 pa3JesieHus BiacTel B rocy-
JIapCTBE HA TPU YACTHU: 3aKOHOJATENBHYIO, TOJDKHOCTHYIO, CyaeOHyt0. Kax-
JIYI0 U3 BIACTEH MPEACTaBISACT OTACIbHBIA OpPraH.

! Maructpant IOpumueckoro daxynsrera Bakumckoro ocymapctennoro YuusepcuteTa, Asep-
Gaiipkanckas Pecry6imka.
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HecmoTtps Ha uepeny pecraBpaluii U UCTOPUYECKUX KOMIIPOMHUCCOB B
BUZI€ KOHCTUTYIIMOHHBIX MOHApPXWH, HOBas, Ooyiee d(PEeKTUBHAS M THOKAS
¢dopma npaBieHus Bce OOble YTBEp)KAalach Ha MOJIUTHYECKOM U TEOPETH-
geckoM moisie. IMEHHO ¢ pacrpocTpaHeHHEeM PECIyOJUKAaHCKUX B3TJISI0B
CBSA3aHO OKOHYATEJIbHOE CTAHOBJIEHUE OKTPUHBI pa3zieneHus Buacreil. On-
HUM M3 €€ aBTOPOB, KaK NMPHUHATO CUUTATh «OTLOM-OCHOBATEIEM» HAay4HOMU
TeOpuH, ObUT ypokeHen bpucroins, CbiH Cyneickoro 4MHOBHHKA JIKOH
JIokk.

Jx.JIokk B cBOeM YUCHUH YTBEPXKIACT, YTO TOCYAAPCTBO OBLIO CO37a-
HO TIOB3aMMHOMY COTJIACHIO JIFOACH AJsl 3aIlUThl MX JKU3HH, CBOOOABI H
umyiecTsa. Iy BBIIOJIHEHUS TON 3ajadd MOJUTHYECKas BIACTh HaAems-
eTCsl MPaBOMOYMEM HU3JaBaTh 3aKOHbI U MPUMEHSATH ISl MCIOJIHEHUS 3TUX
3aKOHOB CHJIy COOOIIeCTBa. 3aKOHOIATeNIbHAS M UCIOJHUTEIbHAs BIACTH B
CBOCH JEATETHHOCTH HE3aBHCHUMBI, HO 00€ 3TH BIAaCTH MMEKOT Haja co0oif
BBICIIIETO CYIBIO B JIMIIE HApoa, 00Iagaloniero mpaBoM TpeOoBaTh K OTBETY
BCSKYIO BJIaCTh. 3aKOHOJATENIbHOM BIACTH B JIMIE HApOJa MPUHAMIEKUT UC-
KITIOYUTEIBHOE TPAaBO M3/1aBaTh 3aKOHBI, 00s3aTeNbHbIC Ui BeeX. OTinnya-
ACh JIPYT OT Apyra CBOMMH (PYHKIHSMH, 3TH BIACTH, MO JIOKKY MOJKHBI
OBITh pa3leseHbl U IepeiaHbl B pa3Hble, HOO B MPOTUBHOM Cllyyae IpaBUTe-
T TIOJTy4at0T BO3MOXKHOCTh OCBOOOXKIATh ce0sl OT MOAYMHEHUS 3aKOHAM H
MPUCTIOCOOTIATE MX K CBOMM YaCTHBIM HHTEPECAM.

Takum obpazom, pazneneHue Biactei sBisutock st Jx.Jlokka gemom
MPAaKTHUYECKOTO yI0oOCTBA M MPaKTHUECKOH LenecoodpazHoctu. OH 0603Ha-
YaeT OCHOBHBIE HAlpaBJICHUS W MPUHLUIBI UCCIEIOBAHUS IOJUTHYECKOU
BJIACTH: pa3lelicHHE W B3aUMOJCHCTBUE BIACTEH, HEOOXOAUMOCTD UX CBSI3H
U COMOJYMHEHUS, MPEICTaBUTEIbHbBIN XapakTep 3aKOHOJAATEIHON BIIACTH,
BEPXOBEHCTBO 3aKOHA, HE3aBUCUMOCTh CYJEH.

Cyl1ecTByeT Takke Kjaccudeckas TeOpHUsl pa3[esIeHUH BIACTeH, OCHO-
BaHHas Ha ydeHuM o pazaeneHun Biacteidl HIJI. MoHTecKkbE 1 npeanona-
rarouiasi UMEHHO 3TH TPHU POJIa, WM OTPACIIH, U TPU BETBU BJIACTH - 3aKOHO-
JATeNbHYI0, UCIONMHUTEIbHYIO U cyneOHyto. (Takas kimaccudpukanus rocy-
JIApCTBEHHBIX BJIACTEH BEAET CBOE HAYalo UMEHHO OT MOHTECKbE, - IEPBO-
ro, KTO pa3JeNiiI UX Ha 3aKOHOJATEeNbHYI0, UCTIONHUTENBHYIO U CyAcOHYIO,
x0T y MoHTeCcKbe OBUIO HEMaslo TPEIICCTBEHHHKOB, B YHCIC KOTOPBIX
ocobenno Beimemsiercs Jx. Jlokk. Oqnako B yueHnn JIokka erie HeT Kiac-
cuueckoil Tpuanel). COOTBETCTBEHHO, JIOObIE WHTEPIpPETALMH Pa3AeieHHs
BJIacTed, KOTOpBIE MPEAIOIaraloT MMEHHO KJIACCHYECKYIO TpUaay - 3aKOHO-
JaTeNnbHas, WCIOJHUTEIbHAsA, CylneOHas - CUMTAIOTCAd HHTEpIpeTalusIMU
KJIACCUYECKON TEOPUH.
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I1. Cucrembl caep:kexk M IPOTHBOBECOB KaK rapaHTHH 0aJlaHCa BJIACTH

CrepXkaMu U TpOTHBOBecaMH M3JIMCOH Ha3blBal YaCTUYHOE COBIMAJCHHE
IOJIHOMOYUH Tpex Biaacted. ABTopbl «Mainoil Quuukinonenuu Konctury-
LIMOHHOTO IIPaB» BUAAT B CUCTEME CIEP’KEK U MPOTUBOBECOB OJHO U3 KOH-
KPETHBIX NMPOSABIECHUM NPUHIMIIA pa3esieHHs BlacTell, cuuTas, 4YT0 KOHCTH-
TYIIMOHHAsI CUCTeMa JOJDKHA MpeyCMaTpUBaTh MPABOBBIC CIOCOOBI CAEp-
KUBaHUA KaXKAOM BJIACTH JIByMsI IPYI'MMH, TO €CThb COJEpXaTh B3alMHBIE
MIPOTUBOBECHI JUIs BCEX BiacTel.

OaHaKo CTOUT OTMETUTh, YTO HHUKOTJA HE CYLIECTBOBAJIO, M BPAL JH
OyzeT cymiecTBoBaTh OOIMIEHPUHSITON Ha BCE BPEMEHA CHCTEMBI CIEPKEK H
npoTuBoBecoB. KpymHbIi HcciieqoBaTeslb aMepUKaHCKOM MpaBoBOil cucte-
Mbl A.A. MUIIUH aHaNMUM3UPys KOHCTUTYUHOHHYIO cuctemy CILIA mumer:
«HCCTICIOBAaHUE CHUCTEMBI «CIIEP)KEK M MPOTHBOBECOB» HE MOXKET OBITh OT-
paHUUYEHO paMKaMU TPEYrojbHHMKA, BEpLUIMHAMU KOTOpOro sBistoTcs Kol-
rpecc, [Ipesunent n Bepxosueiit Cyn. CoBpeMeHHas conpainbHas 6a3a cuc-
TEMBI «CICPKEK W MPOTHUBOBECOBY» B TOW CTpaHE KAaYeCTBEHHO HHAs, YeM
IIOYTH J[Ba CTOJIETUSA Ha3al, KOrJa 3Ta CUCTEMa JIMIIb co3aBanack. [loaTtomy
HayyHO OOOCHOBAHHBII aHAIM3 CHUCTEMBI «CIAEPKEK M MPOTHUBOBECOB» He-
BO3MOJKEH 0e3 y4eTa TOW POJH, KOTOPYIO UIPaloT B HBIHEUIHEW MOJUTHYEC-
ckoit cuctemy CHIA Takve BHEKOHCTHUTYIIMOHHBIE IIEHTPHI BIACTH», KaK
(benepanbHBIN OIOPOKpAaTHYECKU ammapar, AByXHapTHHHAs CHCTEMa, TPYII-
MBI JABJICHUS M CPENICTBA MAacCOBOW MH(OPMAINH, 32 KaXKIBIM U3 KOTOPBIX
HE3PHUMO, HO BIIOJIHE OCA3a€MO JEHCTBYET MOHONIOIMCTUYECKUM KalluTam».

Pa3nenenue rocyiapcTBeHHON BIACTH HA BETBH, CAMOCTOSITEIbHBIE 1O
OTHOILEHUIO JIpYT K JpPYyTy, MPHU3BaHO OOECNEeYUTh B KOHEYHOM CUETE TOT
HEOOXOAMMBIH OanaHc, KOTOPBHINA U JeNaeT BJIACTh UENbHON U eUHON. DTOT
OanaHC MOJKEH KOHCTUTYLMOHHO IapaHTHPOBATHCS MOJHOMOYHUSMH 3aKO-
HOJIATENbHBIX, HCTIOIHUTENBHBIX, CyA€OHBIX OPraHoOB, a CIIOPHI BiIacTel pas-
pemaTbesi KOHCTUTYIIMOHHBIM IIyTeM M 4epe3 IpaBOBYIO Mpoleaypy (Io-
cpenctBoM KoncrturyrmmonHoro Cyna). KonedHo, ciemyer yYUThIBaTh, 4TO
YHOOMSIHYTBIM OanaHc He SBJSETCA BEITUYMHON MOCTOSHHONW M HEM3MEHHOMH.
On JO0CTAaTOYHO AMHAMHYCH B O6CTaHOBKe YaCTO MCHAIOMHNXCA INOJIHUTHYC-
CKHX YCJIOBUH U (akTopoB. OqHAKO OOIICH MCXOTHON TOYKOM IS MCCIeno-
BaHUS NPOOJIEMbl ONTHUMAJILHOIO COOTHOIIEHHUS 3aKOHOAATENbHOM, MCIO-
HUTENBPHOW M CyJeOHOM BiacTeil fABJISETCA IMOJNOXKEHUE, YTO MapiaMeHT
(koHTpecc, HalMOHAIBHOE cOOpaHne) MPUHUMAET 3aKOHBI, TIPE3UICHT (TIpa-
BUTEIILCTBO, KAOWHET) MPOBOAMT HX B JKU3HB, a CyJ HA OCHOBE 3aKOHA pa3-
petaeT cropsl. [IpuueM 3To mpaBUIIO 3aKpeIuIaeTcs 3aKOHOAaTeIbHO U Pel-
KO TIOJIBEpraeTcsi COMHEHHIO.
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JIOBOJIBHO CJIOKHO OJTHO3HAYHO HAa3BaTh IPUYMHBI YIIOMSIHYTOI'O BbI-
mre mucbananca BiacTeid. Vi3MeHeHne OanaHca BIacTel, ¢ TOUKH 3pCHUS He-
KOTOPBIX aBTOPOB, OOBSACHSETCA CYIIECTBOBAaHHEM JIITMTEIbHON TEHACHINH
MIOOYEPEHOTO YCHUJICHUSI OJHONH M COOTBETCTBEHHO OCHAONEHHs ApYroi
BETBH BJIACTH, ITOH IMO3UIINHU IIPOTHBOIOCTABIISIETCS TE3UC O TOM, UTO HMEET
MECTO JIMIIb SMH30AHYECKOe HapylIeHue OanaHca 3aKOHONATENFHONW U HC-
MOJTHUTENBFHOM BiacTei, KOTOpoe OOBSICHSICTCS BO3HUKAIOIIUMH BpeMs OT
BPEMEHH KPUTHYECKUMH IS TOW WJIM WHOW BETBU BIACTH CUTYaLUSIMH HJIH
JKe CyOBeKTUBHBIME KadeCTBAMH TJaB rocynapctB. OTIenbHBIC UCCIIeI0Ba-
TeMM BUIAT MPUYUHY HapylIeHus OallaHCa BJIACTEl B MpaKTHKE AEJIeTHUpO-
BaHMs 3aKoHOMarenbeTBa. C MX TOYKH 3PCHUS TaKOH MPOIECC MOABEPracT
«pO3uM U, B KOHEYHOM CHYETE, pa3pyllaeT MPUHIWIBI Pa3IciCHUs BIa-
creit». OnHaKo, HECMOTPS Ha 3TO, IPUHIMIHATIbHAS 3HAYUUMOCTE OajlaHca, B
paMKax KOToporo ()yHKIMOHUPYIOT BETBU BJIACTH, COXPAHSETCSI.

B kadecTBe rapaHTHH OT BCEBIACTHS TOCYJapCTBa, BEICTYIAIOT CHUCTE-
MBI CAEPKEK M MpOTHBOBECOB. OHHM peaju3yloTCs B Pa3iUyHbIX (opmax
ynpasineHusd. IIpuHnun pasgencHus BiIacTed SBAETCS OJHUM U3 OCHOBO-
MIOJIATAONINX B OPTaHMU3AINN ACATCIFHOCTH M (PYHKIIMOHUPOBAHUH KaXKIOTO
JEMOKpPaTHYECKOTO U IIPABOBOI'0 rOCYAApCTBa. B kaxznoii nemokpatu-
YeCKOU CTpaHE CO3[JaH CBOM MEXaHW3M pealM3alliu IPUHIUNA pa3AciIcHUs
BJIACTH. Pa3nuums Mexxay cOBpeMEHHBIMH (OpPMaMH TIPABIICHHS BBIBIIIOT-
Csl Ha OCHOBE yCTaHOBJICHHS B3aWMOOTHOUICHUI MEXIYy BBHICIIMMH OpraHa-
MU TOCyJIapcTBa. B KOHCTUTYIIMOHHO-TIPAaBOBOW HayKe BCE Pa3sHOBUAHOCTH
OpTaHM3alud T'OCYIAPCTBEHHOH BIACTH HPUHITO CBOJUTH K HECKOJIBKUM
THIIOIOTHYECKIM MOJICIISM B 3aBHCHMOCTH OT (hOPMbI IPABJICHHS .

BboienstoT cneayromue crnocoobl opraHu3alul 1 B3auMOACHCTBUS Op-
TaHOB FOCYAApPCTBEHHOM BIIACTH:

[J pasgeneHue BiIacTel, XapaKTepHOe AJS MPE3UICHTCKUX PECITyOIUK
(«xecTkoe» pas3jielieHHue BiacTeil);

[0 pa3nmeneHHe BIACTECH, XapaKTEpHOE IS IMapIaMEHTCKHX MOHAPXUMA
U pecnyONnK («MATKOE» paselieHUue BIacTei);

[ «cMeIIaHHBIC» BapHAHTHI Pa3/ICIICHUS BIaCTCH;

[ OTCYTCTBHE pas/Ie/ICHHs BIACTEIl .

! Surun JI.M. Pa3jenenue BIacTeil: ONBIT COBPEMEHHBIX TocyaapcTs. M., 1995. C. 24.
2 imutpues FO.A., Hukonaes A.M. CucTema rocy/IapcTBEHHOM BIIACTH B POCCHY M B MUpE: HCTOPH-
KO-TIpaBoBasi perpocnekTisa. M., 2002. C.121-122.
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V. Pa3nenenue Baacreii B AzepOii:kanckoii Pecnnyoimnke

CraTbs 7. A3ep6aiifzkaHCKOe rocy1apcTBO

I. AsepOaiipkaHckoe TocylapcTBO — JIEMOKpaTH4ecKas, MpaBOBasd,
CBETCKasl, YHUTapHAasl pecIyOIrKa.

I1. B Asepb6aiimxanckoii PeciyOnmke rocymapcTBeHHasl BIacTh OTpa-
HUYUBAETCSl BO BHYTPEHHUX BOIMpPOCAaX TOJIBKO MPaBOM, BO BHEUIHUX BOIPO-
cax — TOJIBKO IOJIOKEHUSMMU, BBITEKAIOIIMMHU U3 MEXIyHAPOIHBIX JOIOBO-
POB, YYaCTHHUIICH KOTOPHIX sBIsIETCS A3epOaiipkaHckas PecryOmka.

III. TocynapcTBeHHasa BiacTb B AsepOaiimxaHckoil Pecnybmuke opra-
HU3yeTCSd Ha OCHOBE IPHUHLMIA pa3leIeHUs] BIacTed: 3aKOHOJATEJIbHYIO
BIIACTh ocymiecTBisier Mmmmn Memkiuc AzepOaiimkanckoi Pecrryonukm;
WCTIOJIHUTENbHASA BJAacTh MNpHHAIeKHUT [IpesuneHty AszepOaiimxaHCKOM
PecnyOnuku; cyneOHYIO BIAaCcTh OCYIIECTBIISIOT CYIbl A3epOaiKaHCKOM
PecnyGnnkn.

IV. 3aKOHOIIaT€J'H)HaH, HUCIIOJIHUTCIIbHAA U cyae6Ha;I BJIaCTHU B3aHMOI[€I>'I-
CTBYIOT B COOTBCTCTBHUU C MOJIOKCHUIAMU HaCTOHHlefI KOHCTI/ITy]_lI/II/I 1 HE3aBU-

CUMBI B paMKax CBOMX IOJHOMOYUIL.

ITocne oOBsiBNEHMS CBOEW HE3aBUCUMOCTH B A3zepOaiimkanckon Pec-
my6suku (mmocne 370 0 A.P) ObLia mpuHsTa 00IEHAPOAHBIM pehepeHIyMOM
HOBasi KOHCTUTYNHS A3epOaiipkaHa, KOTopasi 3aKpeIuisieT I0pUANIeCKUe Oc-
HOBBI HE3aBHCUMOCTH rocynapcra. Kpome 3T0ro 3tTa KOHCTUTYLIUS 3aKpen-
JSeT MPUHLHMI Pa3leieHue BIacTeil, KOTOpOro A0 3TOro He ObLIO B A3zep-
Oarimkane. Kak BO BCeX APYrHMX KOHCTUTYIHSAX, 3aKPEIUIIONINX 3TO
NPUHIINI, B KOHCTUTYIUHU A3epOaiipkaHa OH MPEIyCMOTPEH CBOCOOPa3HO.
B o6meM-To, OTMETHM, 4YTO TOJBKO caM (PaKT 3aKpEIUICHUS JOJKEH Olle-
HHUBAThCSl B TOJIB3Y JEMOKpPATHH. Y3Ke caMoO co0O0il peabHOE pa3jeiecHue
BJIACTEH MpeNCcTaBisieT co00H croco0, 3alMIAIOMUN TpakJaH OT MPOH3-
BoJla OrOpokpaTuH W BiacTH. [Ipu 3aKkpernyieHuH 3TOro MpUHIMNA B JII000M
KOHCTHTYIIMM BCET/Ia YYHUTHIBACTCS TOCYJIapPCTBEHHOCTh, HAIIMOHAIBHBIC
Tpagunuu W OajaHC MMOJUTHYECKUX CHII B JaHHOM obmiectBe. EcrecTBen-
HO, 4TO TIpW pa3pabOTKe 3TOro MPUHIUIA YYTeHAa MeECTHasg OOCTaHOBKa,
U B pe3yibTaTe MNPHHIMI pa3eieHue BIacTed MOIy4YWI CBOIO cHenupu-
Ky.

Ha camowm neme, B AzepOaiimkane 10 HPUHATHS STOH KOHCTHUTYIHH
yKe ObUIM yYpekJIeHbl OCHOBBI TNpHUHIMIA pa3jaeneHue Biacteil. Tak,
BriepBbie 18 okTsa0ps 1991r. 6bi1 mpunHsAT BepxoBHbiM CoBeToM A3zepOaii-
moxkaHa "KOHCTUTYLHMOHHBIM aKT O TOCYJapCTBEHHOM HE3aBUCHUMOCTH
Azepbaiimxanckoil PecryOnuku". DTOT akT cocTouT u3 32 crateil u co-
JIEPKUT OLEHKH HEKOTOPBIX HMCTOPUYECKUX SIBJICHUH, NpeaycMaTpUBacT
MOJIO’KEHHE O Hapojae u rocyaapctse A.P. 3mech yperyiaupyroTcs NOJH-
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TUYECKHE, DKOHOMHUYECKHE OCHOBBI oOIIecTBa. B HacTosimeil KOHCTHTY-
i A.P. B mpeamOyne mpeayCMOTPEHO, YTO 3TO KOHCTHTYLHUS OCHOBEI-
BaeTCsl Ha JaHHOM akTe. VIMEHHO B 3TOM aKkTe BIEpBbIE B A3epOaiimxane
3aKpervieH NpUHLUN pasaeneHue Biaacte. Ct.13 TpeTbero pasjaena KoH-
CTUTYLIMOHHOI'O aKkTa IOCBSIEHa IPUHLMIY pa3aenacHus Biaacteil. Yac-
TUYHO B CT.15 ecTh noJjio’keHHe Kacarouieecs pasaesneHue Biaacteid. OTme-
THM, YTO HE TOJIBKO B JTOM aKTe, HO M B KOHCTHTymuu AszepOaiimka-
Ha JTOT MEXaHM3M 3aKpCIUICH B MaKCUMAaJIbHOM CTEIeHH cobiromast o0-
myo KoHuenuuio. B cr.13 ykazano, yto B A.P. rocymapctBeHHas
BJIACTb OPraHU3yeTcsl Ha OCHOBE pa3JeleHue BiacTel. 3aKkoHOAATeb-
Has BIAcTh ocymecTBisiercss Mwmmun Memxmrcom A.P., ncnomHuTens-
Has BJIACTb OCYIIECTBIISIETCS TJIaBOM rocynapcTBa, TO €CTh NPE3UICHTOM,
a cyneOHad BIacTh ocyulectBisierca oOmmmu cyaamu A.P. B cr.15 on-
pezeNieHo, UTO 3aKOHOJAaTeNbHAasl BIACTh OTPAaHWUYMBAECTCS KOHCTUTYIUEH,
UCTIONTHUTENbHAS U CyneOHas BIACTH OTPAHWYUBAIOTCS KOHCTUTYIHEH U
3akoHOM. O0a MOJIOKEHUSI C HM3MEHEHUSMH 3aKperieHbl B KOHCTHTYIHH
AP. Cr.7 xoHctutymuu AsepOaiimxana HazbiBaeTcss  "OCHOBBI
rocynapctBa' W B OTOM CTaTbe XapaKTepusyeTcs rocyaapctBo AsepOaii-
JUKaHa, U YKa3bIBAIOTCSl OCHOBBI OpraHM3allM{ TOCYAapCTBEHHOW BIIAaCTH.
ITo u II »TO¥ cTaThu TOCYIapCTBEHHAS BIACTh B A3epOaiikaHe OpraHu3y-
eTcsl Ha OCHOBe pazjenieHue Biactel. Kak 3To ykazaHo B c¢T.13 KOHCTHUTY-
LMOHHOIO aKTa, 3aKOHOJATeJbHas BIAacCTh OCyLIeCTBIseTcds  Muun
MemxiarcoM, WCHOJIHUTENbHASA BIACTh NPUHAAICKUT mpe3uaeHty A.P.,
CynebHas BiacTb ocymiecTBIsIeTcs oOmuMmu cymamu. Kak mpomorrke-
Hue atoro mpuHuuna III pasgen KOHCTUTYLHMH TIOCTPOEH MO 3TOMY
npuHiuny. BV, VI, VII rmaBax COOTBETCTBEHHO 3TOMYy MNPUHIUIY
MPEeyCMOTPEHBl OCHOBHI OPTraHU3alllH, HOPUAMYCCKUE aKThl BBICIIUX TO-
cymapcTBeHHBIX opraHoB. Kpome storo, rmasa VIII ct. 135 comepxur
HOPMBI, KOTOpBIE OIPENeNaloT pasaeneHue Biacteid B HaxuueBaHCkoi
AptoHoMHOU Pecmybnuke(mociie atoro HAP).  3aeck 3akoHOnarenbHas
BJIAacTb ocyllecTBisgeTcss  Anu MemkiaucoMm,  HUCIOJHUTENIbHAs BJacTb
ocyuiectBisiercss KabuHerom MuHHCTpOB, a cyleOHas BIACTh OCYILECTB-
JISeTCSL CyJlaMHU. Bce rocynapctBeHHblE  OpraHbl  IIPOCMAaTPHUBAIOTCS
CKBO3b IpU3MYy pa3zeleHue BiracTell. B cooTBeTcTByromux pasnenax
CIepBa ONPEACNAIOTCS OCHOBBI OpraHU3allMd OPraHoB, MOTOM HMMYHH-
TET U WHIEMHUTET, KOMIIETEHIIMM W OCHOBBI TNpEKpalleHHEe JesTeIbHO-
ctu. B MexaHusme pazgeneHue BiacTeil INIaBHAsA pojib MPHUHAIJIEKUT
KoMIeTeHUuH. VIMEeHHO uepe3 3TH 3JEMEHThl, Yepe3 HX COOTHOLIEHHS,
BO3MOXKHO OINpEAeTUTh Halndue pasjaeieHue Biacteil. [lostomy anamm-
3UPYS CUCTEMY CICPKEK U MPOTHBOBECOB HEOOXOAMMO OOpaTUTh OCHOB-
HOE BHUMaHME Ha 3Ty KomrmereHIuio. Ho He Bce KOMIETEHLHH TIocy-
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JIAPCTBEHHBIX OPraHOB CYMTAIOTCS DJIIEMEHTAMH pa3JieliecHHue BiacTel.
Croa OTHOCSTCS TOJBKO TE€ IOJIHOMOYMS TOCYAapCTBEHHBIX OPraHOB,
KOTOpBIE JAlOT BO3MOXKHOCTh BMELIMBATHCA, BO3JIEHCTBOBATH U KOHTPO-
JTUPOBaTh JEATEILHOCTh OPraHOB, yYacCTBYIOIIMX B MEXaHHM3ME pasfelie-
HUE BlacTed. OTU MOJHOMOYMS MJOJDKHBI 1aTh BO3MOYKHOCTH BMEIIH-
BaTbCS MMEHHO C LEJbI0 JOCTHXKEHHsS COaJaHCUPOBAHHON JeATeNbHO-
CTH TOCYAAapCTBEHHBIX OpraHoB. JIpyruMu cliOBaMH, TaKHe MOJHOMO-
Yyysl HalpaBlIeHbl Ha JAEATENbHOCTb JAPYIMX OpraHoB, a CaMbIM IJIaB-
HBIM SBJISI€TCSI BO3MOXKHOCTb BIIMATH Ha JApyrue opransl. Ho 3T1o0 emie
He Bce. [liig TOYHOrO ompejaeleHHS MeCTa OpPraHOB B MEXaHU3ME pas-
JIeJICHUE BJAacTell JOJKHBI YYHUTBIBATBCA HOPMBI, COJAEPIKAIlUE OCHOBBI
OpraHM3alliy, MpeaHa3HaueHUs.

CoOOTBETCTBEHHO CT.85 3aKOHOAATENbHAs BIACTb  OCYIIECTBIISETCS
Mwn Memxiucom. OH cocrout u3 125 menmytaToB U u30HpaeTcst Ha
OCHOBE MaKOPHTApHOU W MPONOPLHHUOHAIBEHON H30HpPATEIbHBIX CHCTEM H
BCEOOIINX, PaBHBIX U MPAMBIX BBIOOPOB IMyTE€M CBOOOJHOIO, JIMYHOTO H
TalHOTO rojiocoBaHusA. B koHcTuTynuu A.P. KOMIETEHLIMH CBSI3aHHBIE C
pasfeneHueM BIacTed TOJbKO I10 OTHOUIEHHWIO K OJHOM BETBU BJACTH
3aKpeIUICHO YeTKO B BBIJICNICHHONW (opme. DTa gBiseTcs 3aKoHOoJaTeIbHas
BIacTb. Bce KOMIETEHIIMHM 3aKOHOAATENBHOTO OpraHa MpPeayCMOTPEHBI B
ct.94u95. B c1.94 mpemxycmotpeHsl Te chepbl  IeSATETHLHOCTH, IO KOTO-
ppiM  Mwuiu MeKiuc NpUHUMAeT 3aKOHBl. JTa CTaThs Ha3bIBaeTCA
"O6mue mnpaBuia ycraHaBiuBaemble Mummn MemxnucoM". Ilo 3tum Bo-
npocaMm Mwuiumn MemkiInuc TpUHUMAeT TOJNBKO 3aKOHBL. JTa CTaThsi HHU
KaK He CBf3aHa C MEXaHHW3MOM pa3lejieHHe BlacTei, ubo B mepedyHe He
COIIEPXKUTCSI HU OJHOTO TOJHOMOYHS, NAIOUIEr0 BO3MOXXHOCTbH BO3JEH-
CTBOBAaTh Ha JEATEIBHOCTH Jpyrux opraHoB. [lo cytm B 3Toif cTaThe
NepeYrciIeHbl BOMNPOCH], B KOTOPBIX Mmiun Memkinc peaau3yer caMmble
OCHOBHBIE TOJIHOMOYHSA, TO €CTh NPHUHUMAET 3aKOHBI. JIpyrUMH CIIOBaMH
3/1eCh OIpEACNIEHO COJAEpKaHUEe 3aKOHOAATEIbCTBOBaHUS. B oTiauuue
OT 3TOM cTaThH, cT.95 HazpBaercs "Bompocs! pemmaempie Mumm Memxk-
mucoM  AzepOaiimkaHckoir PecnyOnuku". OHa COOEpKHUT MEpeyeHb BO-
MPOCOB, KOTOPBIE, TaK WJIM MHA4Ye CBA3BIBAIOT 3aKOHOJATEIbHYIO BJIAcCTb
C JApYyruMH BeTBSIMH BiacTed. Vckitouas HEKOTOpbIE  BOIPOCHI, IIpe-
IyCMOTPEHHbIE B 3TOW CTaTbhe, BCE OCTAJbHBIE, TaK WJIM WHA4€ CBA3bI-
BalOT BETBH BJacTedl JApYr ¢ ApyroM. B nelcTBUTENbHOCTH 3Ta CTaTbhi
SBIISICTCSI  TJIABHOW HOpPMOMW, oOecmeuuBaronieid JeHCTBHS MeXaHH3Ma
paszzeneHue BiIacTed, MOTOMY UTO HE B OJHOM Apyroil HOpMe BhICLIHE
rOCyIapCTBEHHBIE OpTaHbl TaK CHJIBHO HE CBs3aHbl ApYr ¢ npyrom. Ilo
KOHCTHTYIIMA B STOW HOpPME 3aKpEeIUICHbI BOTPOCHI, PEIICHHUE KOTOPBIX
npuHagiaexuT Mwum Memxnucy. Ha camom gene Mwumn Memxnuc
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CaMOCTOSATEIBHO HH KOTJIa HE MOXET PEealu30BBIBATH OCHOBHBIC ITOJHO-
MOYHSI, TPETyCMOTPEHHBIE B ATOW CTaThe, MO0 ATO HCKIIOYACT TECHYIO
CBSI3b MEX]Iy BBICIIMMH TOCYAapCTBEHHBIMH OpTaHaMHU.

B ¢1.99 conmepxutcs HOpMa 00 HCIOJHUTENBHOW BiacTu. Jpy-
ras CTaThsl OIpEACSIoONias CTaTyC TpEe3HJIeHTa - CT. 8. 31ech Mpe3u-
JIGHT TIpeayCMOTpeH Kak rimaBa rocynapctsa. [lyskr III cT.9 ompenensier
TJIaBbI FOCyI[apCTBa KakK KOMaHI[y}OHIeFO BOOpy)KeHHI)IMI/I CUJIaMHU.
Komnerenius mpesunenta AsepOaiimkaHa ycraHoBieHa B cT.109 koH-
CTUTYnIMH. B 3TOW cTaThe HE pa3IUYAIOTCS TOJIHOMOYHWS HAa OCHOBE
KpUTEpHsl OTHONICHWM K pas3jeieHuto Biacrted. 13 32 BompocoB OT-
HOCSIIIIMXCS K IOPUCIAMKINYU TMPE3UICHTA, TOJNBKO 9 CBS3BIBAIOTCSA  3a-
KOHO/IaT€IIbHOW BIIACTBHIO, O KOTOPOW MBI W roBopmiid. CaMbIM IIaBHBIM
ITOJTHOMOYHEM HCIIOJIHMTCIIBHOM BJIACTH JUIS BO3ACHCTBUS Ha JCATCIIb-
HOCTbH 33KOHOI[aTCJILHOﬁ BJIACTHU SABJISICTCA HpOMyJ'II)FaHI/Iﬂ— IIOOIIUCHI-
BaTh M OOHApPOJBIBOBATH 3aKOHBI W KpOME 3TOr0, NMPaBO Ha BETO TIpe-
3ujmeHTa. HecMoTpst Ha TO, 4TO TMpaBO HA BETO MPE3UJICHTA MPSMO HE
IpPEeLyCMOTPEHO B KOHCTUTyLuH, B 4. 1 c¢T.110 ompenenser, uro ecnu
3aKOH BBI3BIBACT BO3pPAXCHHE MPE3UICHTA, TOTJa OH MOKET BO3BPATHTHh
3akoH B Mwuimm Memkinc BMECTe €O CBOMMHU Bo3pakeHusiMud. B d.Il
3TOM CTaThU MPEILyCMOTPEHO, 4TO eci Musun Mempkiuc BHOBb IPUMET
OOJIBITMHCTBOM B 95 TOJIOCOB 3aKOHBI, NMPHHSATHIC paHee OOJBIIMHCTBOM B
83 romoca W OOJBIIMHCTBOM B 83 TOJIOCOB 3aKOHBI, MPUHATHIE paHee
OONBIIMHCTBOM B 63 rojloca, TO JTH 3aKOHBI BCTYMAIOT B CHIIy IIOCIE
MMOBTOPHOTO TOJOCOBaHWA. [lpnyemM uisi KOHCTHUTYHHMOHHOTO 3aKOHA HE
YCTaHOBIICEHO Takoe npaBmwio. OuYeHb BEpPOSITHO, YTO HTO TMPABHIO YCTa-
HOBJICHO KaK OJKBHUBAJICHT B3aMCH IOJOXEHUIO, ycTaHOBICHHOMY B d.lII
ct.118 (B cmywae He Jauum coriacus 3 pa3a Ha Ha3HA4YEHUE HA JIOJDKHOCTD
MpeMbep-MUHHUCTPA MPE3UACHT caM 0e3 COrylachsl TapiaMeHTa Ha3HaJaeT
€ro) W id TPENOTBPAIIEHUS HEIOCTATOYHOCTH B CHCTEME CJCPKEK H
MpOoTHBOBEeCcOB. To ecTh, oOjamas STUMH TOJHOMOYUSM Muum Memx-
nuc "paccuuThIBaeTCs ' ¢ HMCIONHHUTENbHOW BiacTthio. Kpome storo, yc-
TAHOBJICHHC TAaKOI'O ITOJTHOMOYHS MOJKET OIICHHBAaThCS KaK B3aMMOWC-
KIIOYCHUE B Clydae 3JI0YNOTPEOJICHUS CBOUX IMPEHMYIIECTB. DTH TOJ-
HOMOYHSI SIBIISIIOTCA CBOEr0 poJa 3amacHeIM xoaoM. Ho B ocymiecTs-
JIEHUW DOTUX TOJTHOMOYHMHA €CTh HEKOTOpPBIE pAa3IH4usi, KOTOphIC HeIle-
necoobpa3nel. Tak, B cioyuae Ha3HA4YCHHsI TMpPEMbEp-MHUHHCTpa 0Oe€3 Ka-
KOTo-TM00 BMEIIATENbCTBA TOCTEe OTKa3a B 3-wid pa3 Mwnm Memxk-
JIUCOM CO CTOPOHBI TPE3WIICHTAa, JUIsl peaTu3alii CBOUX TOIHOMOYHI
3aKOHOJATENIEHBI OpraH  HYXJAaeTcsl B  KBATH(QHUIMPOBAHHOM OO0JIb-
IIMHCTBE TOJOCOB. ,Z[pyFI/IMI/I CJIOBaAaMHU JiA peanmaum/l OJHOTHUITHBIX
MOJITHOMOYNH, YCTAaHOBICHH HE paBHBIE YCIOBUSA. OTH YCIOBHS CO-
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CTaBJSIIOT SIIPO peaiu3auued 3TUX MoidHoMouni. OmnpeneneHue Takux
YCIIOBHH, KOTOpble B IOJNb3Y OJHOW M3 BETBEH BIACTU OTAAIOT IIpe-
UMYIIECTBO Tepe] APYTUMH HE Kak He ompaBaaHo. [lpyrumu cioBa-
MH, €CJIM KOHCTHTYIIMOHHO yCTaHOBIICHHBIH KBOPYM OTCYTCTBYET, TO-
raa Mwum Mempkinuc He Kak He CMOXKET HCIOIb30BaThb CBOM IIOJIHO-
MOYUS U €My NpUAETCA NPUHUMATh TpeOOBaHHUS HCIOJIHMUTENIbHON Bia-
cti. HMHave 3aKOH HE CAHKIMOHUPYETCA.  YUHUTHIBAas, YTO Ha3HAYUTH
IpeMbep-MUHHACTpAa 0€3 Kakoro-iubo 3aTpyAHUTEIBHOTO YCIOBHS JIET-
4ye, YeM NPUHUMATh 3aKOHbl OOJIBLIIMHCTBOM TOJIOCOB MpHUOIMKAaro-
muecs A0 aOcomoTHOro OonpMHCTBA (M3 125 memyTaToB COOTBETCT-
BeHHO 85 W 95), Torma cpa3y Opocaercss B Tjla3a YpOBEHb cOalaHCH-
pOBaHUs pasfelieHue BiacTeid. OTO NpaBWUIO YCTaHaBIMBaeMoe  [UId
Munnun Memkiuca TO3BOJSIET HaM MOJlarath, 4YTO  Ope3ujeHT B A.P.
TONBKO (OpMaNbHO HMEET MPaBO Ha OTJIAraTelIbHOE BETO.

CynebHyro Bmacte B AsepOaiipkaHckoil PecrmyOmuke ocymiecTBiis-
10T MTOCPEACTBOM MPABOCYAUS TONBKO Cyabl. CyneOHyl0  BIacTh  OCYyIIe-
CTBJIAIOT KoncTutynuonnsli Cyn Asepbaiimxanckoil PecryOnukwy,
Bepxorubiii Cyn AsepbOaiimkanckord PecnyOnvku, amneuissiiiOHHBIC CYIIbI
Azepbaiipkanckoil PecnyOnuku, of0mue ¥ cHelUaaIu3upOBaHHbBIE CYIIbI
Azepbaiimkanckoit PecnyOnuku. CyneOHasi BIacTh OCYHIECTBISIETCS T1O-
CPEICTBOM KOHCTUTYL[MOHHOI'O, IPAXIaHCKOTO U YI'OJOBHOTO CYAOIpO-
M3BOJICTBA W JIPYTHX (OpM, MPEIyCMOTPEHHBIX 3aKOHOM. B yromoBHOM
CyIOTpoU3BOACTBE  y4acTBYIOT  IIpokypaTypa AsepOaiimxanckoii Pec-
myOnuky u 3ammra. [IlppuMeHenne He TPeTyCMOTPEHHBIX 3aKOHOM IIPAaBO-
BBIX CPEICTB B LEJAX H3MEHEHHUS IOJTHOMOYMHA CyIOB M CO3JaHMS
Ype3BbIYaliHBIX CyJ0B 3ampeniaercsa. Cyapl BBIHOCAT PELICHHS OT UMEHH
roCyJlapCcTBa, WCIIOJHEHUE JTUX pelIeHWH o0s3aTesibHo. KOHCTHTYIHOH-
Helii  Cyn  AsepOaiimkanckoi PecrmyOmuku coctouT u3 9 cyneit. Cyapu
koHcTUTynHOHHOTO Cyna AsepOaiimkaHckoil PecmyOnuky Ha3Ha4daroTCs
Mwin  Memkiancom  AsepOaipkaHckod  PecmyOnuku 1o mpencTas-
nenuro Ilpesunenra AszepOaiimkanckoil PecrmyOmuku. KoHCTHTYIMOHHBIH
Cyn AsepbOaitkanckoii PecriyOnmku Ha ocHOBe 3ampoca [Ipesugenta
Azepbaiimpkanckoit  PecnyOnukn, Muwmm Memknuca AzepOaiipkaHCKOM
PecnyOmmku, Kabunera MunuctpoB AsepOaiimkaHckoi PecryOnukw,
BepxosHoro Cyna Asep6aitkanckoi Peciyonuku, ITpokypatypsl Asep-
Gaiimxanckoit PecryOnuku, Amu Memxinca HaxuueBaHCkoil ABTOHOM-
HOW PecmyOnmKu perraeT BOIIPOCH COOTBETCTBHS HOPMAaTHBHO-TIPABOBBIX
nokyMeHToB KoHcTuTynmu AsepOaiipkaHckoil PecnyOnuku. BepxoBHBIH
Cyn AzepOaiimxanckol PecriyOnuKku sBIseTCS BBICIINM CyA€OHBIM Opra-
HOM TI0 TPaXKJAHCKUM, YTOJIOBHBIM, a[IMUHUCTPATUBHBIM U JIPYTHM JeJaMm,
OTHECEHHBIM K HPOM3BOJCTBY OOIMMX W CHEHHATU3UPOBAHHBIX CYIIOB; OH
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OCYIIECTBIISIET TIPABOCYANE B KacCAallMIOHHOM MOPSAJIKE, YCTAHOBJICHHOM 3a-
KOHOM; JIaeT Pa3bsICHEHHsI IO BOIPOCaM, KACAIOIIUMCS MPAKTHUKH CYIOB.
Cymeu  BepxoBaoro Cyma AszepOaitkanckoit PecryOnuku HasHaudaroTcs
Mwmn Memxnucom A3sepOaiimkanckoit PecnyOnuku 1o mpeacTaBiICHUIO
[Ipesunenta AsepOaiimkaHckol PecrmyOnmuku. ATEIISIMOHHBIC cyabl
A3zepOaiipkaHckoil PecryOMuKy SBISIOTCS CyJaMH BBIIISCTOSIICH MHCTaH-
LMY M0 JieJiaM, OTHECEHHBIM 3aKOHOM K X nosHoMouusaM. Cynelt  amesuis-
IMOHHBIX ~ CynoB  AsepOaimkaHckoii  PecryOnvku HaszHadaer Muum
Memxmuc AzepOaitmkanckoit PecniyOnukn mo mpencraienuro [Ipe3uaen-
Ta AzepOaiimxanckoil Pecyomuku.

VL. Pazenenue Baacreii B Poccuiickoii @enepanun

Crarpst 10 Koncturymum Poccuiickoit @epepanun ycTaHaBlIMBAaET CaMo-
CTOSITETILHOCTh U aOCOJIOTHYIO HE3aBUCHMOCTB BETBEU BIACTH APYT OT IIPY-
ra. 9To OCHOBA U LIEHHOCTh KOHCTUTYIIMOHHOTO cTposi Poccun. B neneHun
BJIACTEH 1O TOPU3OHTAIN B cOBpeMeHHOH Poccun mpeobianaer, JOMHHUPY-
€T WCIOJIHUTENNbHAS BiacTh BO riase ¢ [IpaButenscrBoM Poccuiickoit dene-
pamuu. Ceroansa B Poccun 3akonsl npunumarotcs @enepansasiM CoOpaHu-
eM P®, B coctaB koToporo BxoauT CoBer ®Dezepann, COCTOALUINN U3 Mpe-
CTaBUTEJICH HCIOJHHUTENBHON BIACTH CyOBEKTOB PD M Haxomsmmxcs Mo
UX BIMSHUEM IpeACTaBUTENCH 3aKOHOJAATENbHO-IPEICTaBUTENIbHBIX Opra-
HOB cyObekToB P®. B HacTosiiee Bpems, OCHOBHAs 4acTh 3aKOHOMPOEKTOB
TOTOBUTCS B CTEHAX MUHHICTEPCTB, BEIOMCTB, ar€HTCTB H CITyKO0.

[To cyTH, HCHONHUTETbHAS BIACTH (POPMHUPYET 3aKOHBI, KOTOpPBIC MOJDKHA
UCTOJHATh. A BeJb 3aKOHBI JOJDKHBI 00JIafiaTh BBICIIEH IOPUANYECKON CH-
J'IOI71, TOTOBUTLCA W TPUHUMATHCA TOJBKO 3aKOHOAATCJIbHBIM (Hpe}lCTaBI/I—
TeJNbHBIM) OpraHoM. Ha mpakTuke 3T0, HOpOI0 MPUBOIAUT K PA3JIMYHBIM I10-
JUTHUKO-aIMUHUCTPATUBHBIM Ka3zycaM. Tak, Hampumep, IOCiieé BHECCHHS
ITpaButensctBoM B 'ocynapcTBeHHy0 JyMy 3aKOHOIPOEKTa O PHIOOIOBCT-
Be B Mapte 2011 roma mo Bceil cTpaHe MPOIUIA MacCOBbIE BBICTYIUICHUS PhI-
0akoB TPOTHB OTMEHBI OecmyiaTHOM pblOanku. B To Bpems, mnpembep-
muHucTp B.B. IlytnH mopyumn riase PocpsibonoBctBa A.A. KpaitHemy
BMecTe ¢ gemytatamMu ['oc/[yMBI u OOIIECTBEHHOCTBHIO B CaMble KOPOTKHE
CpOKH 0paboTaTh 3aKOH 0 peIOOIOBCTBE. HO mpobiema, Ha MO B3I CO-
CTOUT, B TOM, 4TO He POCPBIOONOBCTBO JOJHKHO OIMpPENENATh «IpaBUila UT-
pBI» B 00CYyXk)maeMoii cdepe OOIIECTBCHHOH NesITeTbHOCTH, U naxe He [Ipa-
BUTENBCTBO Poccuu, a 3akoHOAaTenbHas BiacTh B JIMLE AEMyTaToB locy-
napctBeHHoi Jymbl @enepansaoro Cobpanus PO!

I[aHHI:Iﬁ MPpUMEP HAIJIAHO IMOKAa3bIBACT, YTO 3aKOHOAATC/IIbHYO OJIMTUKY B
Poccuu onpenenser He napjaMeHT, a BBICIUIUI OpraH MCIOJHUTEILHON Biia-
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CTH, YTO IPOTUBOPEUYUT NPHUHLMITY pa3zeneHus iaacted. IIpu 3Ttom pomu-
HUPOBaHME B FOCYAApCTBEHHOH cHCTEMe HCTIONHUTENbHON BIACTH MIPOUCXO-
JIUT TIpH cnabocTy NapiJaMEeHTCKOr0 KOHTPOJIL U MPAKTUYECKOM HEYy4acTHH
napiaMeHTa B ()OpMHUPOBAHUU IIPABUTEIIHCTBA, HEIOPe()OPMUPOBAHHBIX CY-
neOHOH M PaBOOXPaHUTEIBHONW CHCTEMAax, IONBITKaX BMEIIATENbCTBA B TO-
CYOapCTBEHHYIO JIESATCIBHOCTh KPYIHBIX (HHAHCOBO-TIPOMBIINIICHHBIX
Ipymil, KOTOpO€e NPEAONPEAeIUIO pacliBeT KOPPYIILMHU, B TOCYJapCTBEHHbBIX
oprasax.

OaHaKko ecTb W BJIACTHBIE CTPYKTYPbl, JOMUHUPYIOIINE HajJ OpraHaMu Hc-
MOJTHUTENLHON BiacTu, Hampumep, Anmuuuctpauus [Ipesunenta Poccuii-
ckoit dDenepanmu. Ilpe3nneHT HajeNeH MOTHOMOYHSIMH, MO3BOJISIOIINMHU
eMy o0ecIieunBaTh COTIIACOBaHHOE (PYHKIIMOHHPOBAHUE M B3AHMOJICHCTBHUC
opranoB rocynapctBeHHoi Biactu (ct. 80 Koncruryuuu P®). [Ipu stom
ITpe3unenT, sBustomuiicst rapantoM KoHcTuTyrmu, nmpaB u ¢Bo0OO YeIoBe-
Ka, BBICTYIAeT, B HEKOTOPBIX ClIydyasX, KaKk CaMOCTOATENIbHAsi BETBb I'OCY-
JapcTBeHHOH Bnactu. Tak, ctarbg 90 Konctutyuuu PO mpennonaraet non-
3aKOHHBIN XapakTep yka3oB IIpe3nneHTa, HO B Hell HE TOBOpUTCS 00 UX clle-
JOBaHUH (eepabHBIM 3akoHaM. OTCYTCTBYET M IIEPEUCHb BOIPOCOB, IO
JIeXKalllUX PEryJINpOBAaHUIO MCKIIOYUTENBHO 3akoHOM. IIpesmaent Poccum
HEOJHOKPATHO M3/aBajl yKasbl [10 BOIIPOCaM, OTHECEHHBIM K BEJIEHUIO IIpa-
BUTEIILCTBA. Y UUTHIBAsI MOAOOHYIO MPAKTHKY, CIIOCOOCTBYIOIIYIO BO3HHKHO-
BEHUIO MPABOBBIX KOJUIM3MH, @ TAaKKe 4acTOe HECOOTBETCTBHE OAHUX HOP-
MaTHBHBIX aKTOB APYTUM, MPEICTABIACTCS HEOOXOIUMBIM 3aKOHOJATEIBEHO
pemuTh MpobJIeMy pasTpaHUYCHUS KOMIIETCHIUH 3THUX TOCYNApCTBCHHBIX
opratoB. [IpuHrMas BO BHUMaHHE OTBIT 3apyO0€KHbBIX CTPaH, TaBHO UCIOJIb-
3yIOHIMX TaKyl0 MOJEIb FOCyJapCTBEHHOIO YCTPOICTBA, BaKEH OIPEIEICH-
HBII OajaHc MOJTHOMOYMI MEXIy TJIaBOM rocyaapcTBa U OpraHOM, KOHTPO-
JUpyomuM npaBuTenbcTBO. B Poccuiickoit denepanny mpucyTCTBUE NaH-
HOro OanaHca B HACTOSAILEE BpeMs Cl1ab0 BbIPaXKeHO.

BepxosenctBo Ilpesuaenra P® B cucteme rocyaapcTBEHHBIX OPraHOB
MIOJTBEPKAACTCS IEIBIM PSIOM KOHCTUTYIIMOHHBIX (OpMYIHPOBOK. Taxk, CT.
80 moayepkuUBaeT ero MpaBo ONPEAesITh OCHOBHBIE HANPABICHHUS BHYTPEH-
Hell U BHEUIHEW MOJIMTUKU rocynapcrsa B coorBercTBuu ¢ Koncrurynuei u
(enepanbHBIME 3aKOHaMH. JlaHHOE MOJNOKEHHE BecbMa aOCTPakTHO, a OT-
CYTCTBHE CIIEUAJILHOTO 3aKoHa O Ilpe3uneHte gaeT OCHOBAaHUE IS LIMPO-
KOTO MCTOJIKOBaHUs 3TOM HOpMBIL. IIpe3uaeHT oOnagaeT MOUTHBIMHU phlyara-
MU BO3IEHCTBHS Ha 3aKOHOJATEIbHYIO U MCIIOJHUTEIbHYIO BETBU roCyAap-
CTBeHHOU BiacTH. Ha 3akoHOTBOpYeckyro paboTy mapiaMeHTa OH BIIpaBe
BIIUSAITH, MOJIB3YSICh TPAaBOM OTJIAraTeJIbHOTO BETO, pruueM KoHcTUTyIus He
TpeOyeT opuauiecku 000CHOBBIBATH 3TO JiciicTBue. Kpome Toro, nenblit psaj
3aKOHOMPOCKTOB OBUT BO3BpalieH B ['ocynapctBennyto Jymy 6e3 paccMort-
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penust. [loqoOHOE 3aTsATHBaHUE MPOIECCa 3aKOHOTBOPYECTBA, CBSI3AHHOE C
OTKJIOHCHHEM 3aKOHOIPOEKTOB JIUIIb 10 MOTHBAM HEIIEIeco00pa3sHOCTH UX
MIPUHATHUS, HE CMOCOOCTBYET KOHCTPYKTUBHOMY B3aumojencTBuio IIpes3u-
nenra u OenepansHoro Cobpanust. Koncrutymus Poccun onpenensier ogny
13 rinaBeHCTByOmux ponerr Bepxosuoro Cyma Poccuiickoit denepannn B
cyneOHol cucreme rocyaapcTea. Bepxosueiii Cya P® nmeeT npaBo 3aK0HO-
JATeNTbHOW MHMIIMATHBBI, TO €CTh Y4acTByeT B 00pa3oBaHUU U (HOPMHUPOBa-
HUW 3aKOHOJATENIbHON 0a3bl cTpaHbl. Tak kak rinaBa BepxoBHoro Cyna Ha-
3HayaeTca CoBetoM Denepanun no npexacrasieHuto Ilpesunenra Poccun,
TO 3TO CO3JAET MEXAHM3M BIIMSHHUSA, MPEXKAE BCEro, MPE3UIEHTCKON aaMu-
Huctpanuu u camoro [Ipesunenta PO na pesrensHocTh BepxoBunoro Cyma
Poccun. Mcxomst u3 MpakTHKU U CIICUGUKN TOJMTHYCCKON u3Hu Poccuw,
MBI MOXKEM OTMETHTb, 4TO Y BepxoBHoro Cyaa HET phluaroB aJMUHUCTpa-
THBHOTO BO3JIEUCTBUSI M BIAMSHUS Ha MPUHSITHE T'OCYJaPCTBEHHBIX PELICHUM.
Kpowme Toro, gepe3 CTpyKTypy U HPaKTHKY IESITEIHHOCTH BCEX CYJOB OOIICH
IOPUCIUKLINU (TOPOACKHX, PaOHHBIX, OOJIACTHBIX, BOEGHHBIX) BepxoBHBII
Cyn noiy4aeT BO3MOXHOCTh KOCBEHHOTO KOHTPOJIS 32 BBIIIOJIHEHUEM TOCY-
JIAPCTBEHHBIX PEIICHUI.

Koncruryunonssiii Cyn Poccuiickoit @enepanuu, kak BepxosHelii Cya
Poccun 3aHmMMaer oJHY W3 TJIaBEHCTBYIOIIUX POJield B CyNeOHOH cucteme
rocyziapcTBa ¥ UMeeT MpaBoO 3aKOHOJATEIbHON MHUIMATUBBL. OAHAKO B OT-
au4yue oT Toro ke BepxoBHoro Cyna y HEro HET B MOAYMHEHUU CTPYKTYpPHI
HIDKECTOSIIUX CyA0B, mo3ToMy KoHctutyunonssiii Cyn He UMeeT BO3MOXK-
HOCTEH KOHTPOJIS 3a UCIIOJIHEHUEM I'OCYJapCTBEHHBIX PELICHUN U MEXaHU3-
MOB aJMHUHHUCTpAaTUBHOrO Bo3zaekcTBusA. Ho B To xe Bpems KoHcTutynuon-
Helid CyJ, paspelnas cropHble BOIpockl 0 cooTBeTcTBUU KoHctutynun Poc-
cuiickoil @enepanuu pa3IMYHbBIX 3aKOHOAATEIBHBIX JOKYMEHTOB, OKa3bIBa-
€T 3TUM BIIMSHUE Ha NOCIEAYIolIee PUHATHE TOCYJapCTBEHHbBIX PELICHUH.

VII. Pa3znesienue Baacreii B I'py3un

B HOs10pe 2003 roga, mocie T. H. «PEBOJIOLMH PO3» U OTCTaBKH MpPE3UIeHTa
[leBapnHaA3e MONMTHYECKUE JIUACPHI, IPUIICAIINE K BIACTH, pa3padoTanu
MPOCKT KOHCTUTYIIMOHHBIX IIOTIPABOK, KOTOPBIM IOciie Hemonroro u ¢op-
MaJIbHOTO 00CcyxeHus 6 dpeBpayiss 2004 roga om00OpeH U MapiaMeHTOM. DTH
MOTPaBKU TOJTHOCTHIO U3MEHWIM MOJIENb Pa3/eleHus BIacTeil u, COOTBET-
CTBEHHO, CHCTEMY TOCYJapCTBEHHON BiacTH B [ py3un. OCHOBHBIM pE3yIb-
TaTOM IIOTIPABOK SIBUIIOCH 3HAYMTEIHFHOE PACIIMPEHUC ITOJHOMOYHMHA MPE3H-
JIEHTa, 3HAYUTENbHOE OCNIablieHHE MapJaMeHTa, KOHCTUTYLIHOHHOCTh HOBOTO
WCTIOJTHUTEIBHOTO OpraHa BIACTH — IPABUTEILCTBA — U BBIBEJCHHE MIPOKY-
patypsl U3 CHCTeMEI cyneOHoi BiacTu. Vcxoms U3 comepkanusi n3MEHEHUH
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MBI BUJIMM, YTO K TPaJUIIMOHHBIM TPEM BETBSM BJIACTH MPHOABHIIACH €IIE
OJlHa — BJACTh IJIaBbl TOCYJapcTBa B JIUIlE Mpe3uaeHTa. B nanHoil cucteme
HE CYIIECTBYET pa3/esieHus MOJIHOMOYUN MEXIY MPE3UICHTOM U HCIIOJIHU-
TenpHOU BracThio. [Ipe3naeHt:

Ha3Ha4yaeT NpeMbep MUHUCTPA IpU popMabHOM ydacTuu [lapmamenTa;
JA€T corriacue NpeMbep MUHUCTPY Ha3HayaTb MUHUCTPA;

MOJTHOMOYEH TI0 CBOCH MHUIIMATHUBE OTIPABJIATH B OTCTaBKY MIPABUTEIBCTBO,
0CBOOOKIATh OT 3aHMMAaEMBIX JODKHOCTEH MHHHCTPOB BHYTPCHHHX IET,
6e30macHOCTH U OOOPOHBL;

MOJTHOMOYEH CO3bIBaTh 3aceJaHHe MPaBUTENbCTBA U MPEICeAaTelbCTBOBATD
Ha HEM;

MOJJTHOMOYEH MPHUOCTAHABIMBATh M AHHYJIMPOBATh AKThl MPABUTEIbCTBA U
YUPEXICHUN UCIIOJHUTENBHON BIACTH, €CIM OHU MpoTuBopevatr KoHctury-
uuu ['py3un, MeXAyHApOIHBIM JIOTOBOPaM, 3aKOHAM U HOPMATHBHBIM aKTaM
Mpe3UIeHTa.

Bcé aT0 nuiaeT npaBUTENBCTBO HE3aBUCUMOCTH M IPOTUBOPEUHUT JOKTPUHE
MapJaMEeHTCKOTO KOHCTUTYIMOHamu3Ma. Takod nucOamaHc MOTHOMOYHMA
IIPEe3UIEHTa U NIPaBUTEIbCTBA XapaKTEPEeH I CyIEepIpPe3UIEHTCKON cucTe-
MBI, B KOTOPOil UTHOPHUPYETCS OAMH U3 OCHOBHBIX MPUHIUIIOB IPAaBOBOTO
rocyJlapcTBa — MPUHIUI pa3ciicHHs BIacTeH.

Ho cmycrs 6 nmer mocne nompaBku 2004 roma, B 2010 roxy rpy3mHCKOE
MIPABUTENBCTBO NPEANPHUHSIIO OIPOMHBIE MEPBI N0 U3MEHEHHUIO MOJUTHYE-
CKOH CHUTyalluu B CTpaHe.

Tak B 2010 romy Ilapnmament I'pysum, 112 romocamu "3a" mpoTuB msTh
"IpOTHB" MPHUHSI B TATHHILY BEUepPOM, 15 OKTAOpS, W3MEHCHHS W TOTOJTHE-
Hus B KoHcTUTy1MIO, COrTacHO KOTOphIM cTpaHa ¢ 2013 roxa mepeiiner Ha
HOBYIO MOJIEJIb TOCYJAPCTBEHHOTO YIIPABICHHUSI.

Pabora nan nHoBo# Konctutynwmeii ['py3un 1mia 6onee momyTopa ser. [Ipo-
eKT Obu1 pazpaboran ['ocynapcTBeHHONW KOHCTUTYLUHMOHHOW KOMHCCHEH, B
KOTOPYIO BXOJMJIM MPECTABUTENH aKaJIEMUYECKUX KPYTOB, BIACTH U YaCTH
OMNIO3ULIH, & TAK)KE HETIPABUTEIbCTBEHHOT'O CEKTOpA.

HoBas mopaens KoHcTuTyuu mpenycMaTpruBaeT COKpalleHHe TOTHOMOYHMA
Mpe3uICHTa U Mepepacipeie]ICHIe UX MEXTy MapIaMEeHTOM U MPaBUTEIbCT-
BoM. B cootBeTcTBHM ¢ KoHCcTHTYIMIT B cTpaHe OyIeT CHIIbHAs 3aKOHOJa-
TeNbHAs M UCIOJHUTENbHAS BJIACTb, @ TAaKXKe CHWIbHBIA mpe3uneHT. Kpome
TOT0, MPEYCMOTPEHO YCUIICHNE HE3aBUCUMOCTH Cy/IeOHOM BIacTu.
HooBeenenust B Konctutrynuu ['py3un KOCHYJIMCh B HAHOOJbIICH CTENICHH
TeX CTaTed, KOTOpble KacaroTcs IOJHOMOYMH MNpe3uaeHTa, NapjaMeHrTa,
MpaBUTENbCTBA U cyneOHOM BracTu. [lpu 3ToM, o HoBO# Mozenu Konctu-
TYyIIMH JIUIA C JBOWHBIM T'Pa)XTaHCTBOM HE CMOTYT 3aHHUMAThb JOJDKHOCTB
Ipe3ulIeHTa, IpeMbep-MUHHUCTPA U IIpeAceaaTess napaamenrta I py3uu.
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N3meHeHus! MOMHOCTBIO BCTYMAT B cuily A0 KoHna 2013 ropga, mocne odye-
penHbIx napiaaMeHTckux (2012) u nmpesunenTckux (2013) BIOOPOB.

B npexacraBieHHOM BapuaHTE yCIOXKHSIOTCS mpouenypsl nepecmorpa Kon-
CTUTYIIMH, BKJIIOYas TO, YTO M3MEHEHHS OCHOBOIMOJATAIONIMX MPHHIIUIIOB
Koncrutynum B Oyaymem JOIDKHBI YTBEP)KAATHCS MapiIaMeHTaMH ABYX CO-
3BIBOB.

Yacte Konctutyruu Boiiner B cuiry ¢ stHBapst 2011 - rimaBa 00 OCHOBHBIX
MIPUHITMIAX MTOJIHOMOYUH MECTHOTO CaMOYTIPABICHUS OTHENEeHa OT "MOJHO-
MOYHMH rocynapcTBeHHbIX opraHoB". CorylacHO HOBOM MOJENH, MECTHOE
camoytnpaBjieHue 00JanaeT COOCTBEHHbIM HMYIIECTBOM M (pMHAHCAMH, Of-
HAKO IICHTPAJbHBIC BIACTH OOCCIICUMBAIOT CO3JAHHWE COOTBETCTBYIOIINX
MPaBOBEIX M MaTepHaIbHO-(OMHAHCOBBIX YCIOBHH HEOOXOAMMBIX UIS MECT-
HBIX OpPraHoB.

BriBoasbl

B moeit pabote s paccMOTpen OCHOBHBIE MOMEHTHI MPHUHIIMIIA Pa3ieieHHS
BJacTeil B TOCyAapCTBE U IOKa3all CUCTEMY CIEPHKEK U IIPOTUBOBECOB Kak
OJIHO W3 KOHKPETHBIX MPOSBICHUN MPUHIIMIIA pa3/eNeHus BIacTel, cunTas,
YTO KOHCTUTYILIMOHHAA CUCTEMa NOJDKHA NpEeAyCMaTpuBaTh IPAaBOBBLIC CIIO-
COOBI CIEpXKMBaHUS KaXXIOW BIACTH OBYMS JPYTHMH, TO €CTh COAEPKATh
B3aMMHBIE TIPOTUBOBECHI [T BCEX BIAcTed. Sl paccMoTpen JaHHOE MOJIoXkKe-
HUE Ha IpUMepe KOHKPETHBIX CTPaH:

A3zepOaiilzkaH — KOHCTUTYIIHOHHO COOJIIOJICHBI BCE TPUHIIMITBI pa3jie-
JICHUsl BIACcTel, HO Ha MpaKTHKE HaONIoqaeTcs OmpeneNEéHHbIH aucOamanc
Biactu. Tak g HaGmoga0 Oosiee BIACTHOE MOJOKEHUE MPEe3UIeHTa B CTpa-
He, HO He CMOTps Ha Maleilee HapylICHUN TPUHIINIA CIEPKEK U MPOTH-
BOBECOB B Pa3[clICHUN BIACTEH, JaHHAS MpaKTHKA BeAETCS BBUAY HAMOOHO-
CTH TaKOTrO IMOJIOKEHUs B Halleil cTpaHe. TeM caMblM HHKaK He ycyryOss-
€TCsl MOJINTUYECKOE T0JI0KEeHHE B cTpaHe. B A.P. 3akoHojaTenbHas U HcC-
MIOJIHUTENbHAs BJAcTh IOJIy4aloT MaHAAaT OT HapoJa M OHHM HE HECYT
OTBETCTBEHHOCTH JApYT mnepen apyrom. CyneOHbI KOHTPOJb 3a JesTelb-
HOCTBIO 3aKOHOJATEJIHHOTO U MCIIOJHUTEIBHOTO OpraHa OCYIIECTBISETCS
crnenuansHeIM  cyObekToM -KoucTuTymmonasiv CynoM u depe3 Crenu-
aNbHYIO0 NPOLEYPY -KOHCTUTYLIHOHHOE CYAOIPOU3BOJICTBO.

Poccust - Cratpst 10 Koncturynuu Poccuiickoit denepanuu ycTaHas-
JIMBACT CaMOCTOSTEIFHOCTE M a0CONIOTHYIO HE3aBHCHMOCTH BETBEH BIIACTH
JIpyr OT Apyra. 3TO OCHOBA M LIEHHOCTh KOHCTUTYLIMOHHOT'O CTPOS JAaHHOM
ctpanbl. Ho cobmtogaercst M 3TO MONOKEHNE Ha MPAKTHKE B ACSITEIbHOCTH
BCEX OPraHOB TrocyAapcTBeHHOHW BiacTtu? COINIaCHO BBIIIE CKa3aHHOTIO
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MHOIO MOKHO CZI€JaTh BBIBOJ, YTO Ha MPAKTHKE PEAIbHOE pa3/clICHUE Bia-
CTell B JaHHOM CTpaHe TOJNBKO JIUIIb CKIIAAbIBACTCA.

Takum oOpazom, B Poccuiickoit ®depepanuu modytu Bech HaOOp rocy-
JIapCTBEHHO-BJIACTHBIX IONHOMOYMM cocpenoroueH y Ilpesunenta PO u
[TpaBurenpcTBa Poccuu. 3akoHomaTenbHas U cyaeOHas BETBU BJIACTH HaXO-
JATCS. B MOJYMHEHHOM COCTOSIHUM IO OTHOLIEHMIO K MCIOJIHMTENbHOH Bia-
CTH, YTO HapylIaeT KOHCTUTYIIMOHHBIN MPUHLIUT pa3/eJIeHUs BIACTEH.

I'py3ust — Ha CeromHsIIHUN JE€Hb, TIOKAa JEHCTBYET COTJIACHO TOMPAB-
KaM ¢ 6 (eBpans 2004 roga, COTJIACHO BBINICCKA3aHHOMY MOXHO CJIENIATh
BBIBOJI, YTO CYIIECTBYIOIIAs KOHCTUTYLIMOHHAs MOJENb TOCYJapCTBEHHOMN
BracTu ['py3un HE COOTBETCTBYET HU OAHOU MPU3HAHHOW JIEMOKPATHUYECKON
MoJenH pa3aeneHus Buacreil. eopMipoBaHbl Te KOMIIOHEHTHI pa3eiIcHUs
BJIacTed, KOTOPbIE MOJPa3yMEBAIOT PALIMOHATIBHOE Pa3MEKEBAHUE TOJTHOMO-
Ui BIAcTel U B3aUMOKOHTPOIIb Pa3HBIX BETBEH BIIACTH (CHCTEMY CIEPXKEK U
npoTtuBoBecoB). Takoi moaxo] HE0OOXOAUMO OBLTO U3MEHUTD, UTO H CAEIATI0
MpaBUTENbCTBO [ py3un, NpUHIB U3MEHEHHE KOHCTUTYLUHU 15 oktaops 2010
rojia, KOTopasi 4aCTUYHO BCTyImIa B cuily ¢ aHBaps 2011 roga, a noaHOCTbIO
BCTYnUT B cuiny K KoHIYy 2013 roma, mocie Oo4YepeqHBIX MapiIaMeHTCKUX U
MPEe3UIEHTCKUX BbIOOpOB. COrlacHO HOBBIM WM3MEHEHHsM [py3us HoKHA
HepeiTH K MOJyHapiIaMEeHTCKON (popMe ToCyAapCTBCHHOTO TPABICHUSI U B
UTOTE MOJDKHBI OBITH HCYEPIaHBl BCE HETATHBHBIC HIOAHCH HBIHEUTHETO
MIpaBIEHUS.
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1
MecxumBuiu Keresan

OO0panienne K KOHCTUTYHHOHHOMY
cyay, Kak koHCcTUTYHIMOHHO-
NPaBOBOE CPEICTBO 3allIMThI IPaBa.

\_//I BBenenue
) !

IpaBo crnpaBeAIMBOrO Cyla U €ro BaKHEw-
WA acleKT- oOpaleHue K CyIy, Bceraa aK-
TyallbHasi U 4yBCTBHUTENbHAs Tema. O003Ha-
4yeHHass Haubojee Opocaercs B IJ1a3a T.H. B
«HoBbIX neMokpatusax». AJeKBaTHAs pealu3alys CyAcOHbBIX IPAB BBI3BIBACT
JIOBEpHE MPABOCYIUSI M CIYXKHUT MOJUTHICCKOW MM NMPAaBOBOH CTaOMIBHO-
CTH TOCYAapCTBa.

Lenp 3TOr0 TpyAa, MCHOIB30BAHHEM HOPMATUBHOIO U JIOTHYECKOTO
MeToJla TPOaHAIM3NPOBaTh, YTO MPEJCTaBIsieT co0Oi oOpalleHue K Cyny,
KaK OHO pasbsicHsieTcs [ py3HHCKUM MIIH MEXIYyHApOAHBIM 3aKOHOIATENbCT-
BOM H B KaKOM OTHOIICHUH C KOHCTUTYIIMOHHBIM CY/IOM, a TaK e HaCKOJIb-
KO SIBIIICTCs OOpallieHHe K KOHCTUTYIIMOHHOMY CyAy peainu3anueil mpasa
oOparleHust K cymy.

I. O6pamenne K cyay — OCHOBa peaju3allii MPaBa CNPaBeJINBOrO Cy1a

1.1. IIpaBo oOpamenust K cyay KOHCcTUTyuuu ['py3um M mo mpakTuke
KOHCTHUTYIHOHHOTO cyaa ['py3uu.

3amuTa mpaB U cBOOOBI YENIOBEKAa camas IJIaBHAS 3aja4a KaxJIoro JeMo-
KpaTUYECKOTO M MPAaBOBOTO TOCYJapCTBa, KOTOPOE HETOCPEICTBEHHO HCXO-
JUT U3 KOHCTHTYIIMOHHBIX 0053aTeNbCTB TOCYIapCTBa, B COTIACHU KOTOPO-
ro, TOCyIapCcTBO MPU3HAET U 3alIMIIaeT oONIenpU3HaHHbIC TIpaBa U CBOOOIY
YeJIoBeKa, KaK BEYHYIO M BBICIIYHO CTOMMOCTB YeJIOBeKa. B ocymecTBieHHH
HpaBI/ITeJILCTBa JIFOOU U FOCy,Z[apCTBO OI'paHI/I‘leHHLI 3TUMHU HpaBaMI/I n CBO-
007101, KaK HETMOCPEACTBEHHO JCHCTBYIOIIAM 3aKOHOM.>

' Crynentka FOpuamaeckoro ®akynprera TOUIHCCKOrO roCyJapCTBEHHOTO YHHBEPCHTETA MMEHH
VBane /IxxaBaxumBuan6 I'pysus.
% Crates- 7 Koncturymuu I'pys3un, noectky napnamenta [pysun, 1995, Ne31-33
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Hcxons u3 Takoro 3Ha4eHUs IpaB U CBOOOIBI YETIOBEKa, KOHCTUTY-
1ust I'py3un y4UTBIBAaET 00sI3aTeNbHbIE IPABOBBIE TAPAaHTUN UX 3aLUTHI, U3
KOTOPBIX CaMblii JEHCTBUTEIIbHBIN 3aIIMTa YEIO0BEKA C IOMOLIBIO Cya.

CornacHo mepBoro ImyHKTy cTaTbu 42, KOHCTUTyuuu I'pysum, y
Ka)KZOTO YeJIOBEKa €CTh MPaBo Ul 3aIlUTHI CBOEH CBOOOABI M CBOMX IIPaB
oOpatutrcst k cyny. IIpaBo 3amuTel cyna sBISETCS OJHO M3 HE3aBHCHUMBIX
IIpaB YeJOBCKa, BMECTE C 3THUM, BCE APyTrue NpaBa U TapaHTHU CBOOO-
61, CpenctBo 3ammthL.' [IpeTeHsus (U3MIecKoro THIa Ha 3alUTy Cy/Ia, WK
oOpallleHHs! K CyJy 4acTO Ha3bIBAlOT HAMCTAPEHUIIMM MIPOLIECCYabHBIM pa-
BOM.” Y yKa3aHHOH HOPMBI €CTh Ba)XHOE OCHOBAHHOE 3HAueHUE il (PyHK-
IHOHMPOBAHMS IEMOKPATHIECKOTO | paBoBoro ['ocymapeTsa’, Tak Kak yike
OblIO OTMEYeHO NepBHYHAs (GyHKIUS mpaBoBoro I'ocynapcTBa ajgekBaTHas
3alUTa U peajlu3alus BCeX IpaB 4eI0BEeKa.

IIpaBo cmpaBeIMBOrO CyJa, KaK U3MEPUTENb OCYLIECTBIECHUS IPUH-
umna npasosoro 'ocyaapcrsa, mojapa3ymMeBaeT BOZMOXKHOCTb 3alllUTHI B CY-
J€ BCeX TeX BOIPOCOB, KOTOPBIE IO CBOEU CYTH IPEICTABIAIOT IIPABO,
MOATOMY IIPaBO CIPaBEMIMBOTO CyJa HauOoJee BaKHBII MeXaHH3M, KOTO-
DBIif peryIupyeT HHIMBHI U TOCYIAPCTBO,” TAK XKe CyMIECTBYIONUIHE MEKIY
YaCTHBIMHU JIMI]AMU CIIOPHBIE OTHOIIEHUs, oOecneunBaeT 3¢ dexTHyro peanu-
3aI[MI0 KOHCTUTYIIMOHHBIX MPaB M 3aIIUINACT B 3aIIUIIEHHON cdepe OT He-
OTIPaBIAHHOTO BMEIIATENbCTBA . OGECIeUeHHe TAPAHTHE MOJTHOTO HCIIOMb-
30BaHMA 3TUX UM MHBIX IPAB €CTh BO3MOXKHOCTb MX 3alIUTHI B cyae. [IpaBo
€CIIi IIpU HEM HETY BO3MOXKHOCTH €r0 3alUThl CyI0M, IPEACTaBIsAET cOOO0M
TOJIBKO TEOPETHIECKOe U JOKHOE X OHO HE MOXET OBITh PEabHBIM CPENCT-
BOM 3aIIUTHI IETHTHMHBIX HHTEPECOB IHIA." BOIbIIe HCIONB30BAHME MPAB
MOCTaBUTh IO/ BOIPOCOM, €CIU HE OyJeT BO3MOXKHOCTbIO M30€XKaHHUsS Ha-

! Xewypuanu [Ix. [ToaHOMOUIME KOHCTHTYIIHOHHOTO Cyaa I'py3un, B cdepe OCHOBHBIX MPAB 3aIHTHI
YeNoBeKa, 00030p KOHCTUTYLIMOHHOTO 3akoHa [V,2011, 52

2 Kyo6namsuu K. ocHoBHbIe ipaBa Towmmcu 2003, 336

3 Cm.pelleHye MIEHHAYMA KOHCTUTYIMOHHOTO cyma I'pysum 2010 roma 28 mrons, mema Ne 1/466
«HapoHBIii 3aIUTHUAK IPOTUB MapiaaMeHTa ['py3um».

* Sachs.M. Grundgesetz:Kommentar,Munchen 2003,94

5 CM.pelenne IIeHHyMa KOHCTHTYIHOHHOTrO cyma Ipysuu 2010 roma 28 wmioms, nema Ne 1/466
«HapoHBIif 3aIUTHUAK OPOTUB MapiaamMeHTa ['py3um».

¢ IIpaga uenosexa, Komuccus npu Ilpesunente Poccuiickoit denepauuu, HuctutyT locynapersa n
npaBa PAH ,Mocksa 2001,317

7 Cm. Pemrenme koHCTHTYIMOHHOTO cyda I'pysum 2008 roma 19 nexabps Nel/1/403, nemo 427,
«I'paxxnannH Kanangst Xycenn Anu u rpaxkpaanka I'pysun Enene KupakocuaH npoTuB napiaMeHTa
I'py3um».

8 Pewrenue koHCTHTYLHOHHOTO cyaa I'pysuu 2009 roxa 10 Hos6ps Nel/3/421,422 neno, «paxnane
I'py3uu —I'nopru Kununanu u JlaBun YHruazasze npotus napiaamenra I'pysun».
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PYIICHHS TPaB WU BOCCTAaHOBJIEHHEM HapyIIEHHBIX MpaB - MPaBOBOH Oep-
xer.!

Ota 0053aHHOCTh MPEJCTABISIET C OJHOW CTOPOHBI CPEJICTBO 3AIUTHI
JIPYTUX MPaB U UHTEPECOB, HO C BTOPOM CTOPOHBI, BAXKHYIO apXUTEKTYPHYIO
YacTh BO3JIEP)KAHUS MEXKIY BETBSIMHU BracTu.’ OOparieHrue WHIUBUIOB K
Cylly TO CpPEICTBO, KOTOPOE BBHI3bIBACT MHHIMPOBAHUE CYAeOHON BracTH.’
OTMedyeHHOEe MpaBo MPEACTABISIET OCHOBY Ha KOTOPOW MOKHO IOCTPOWTH
LEJBIN PSiT MPABOBBIX KOHCTPYKIHA. BOT modeMy, «KOHCTUTYIIHOHHBIA BEC)
oOpateHust K cyay cBsizad ¢ 3(Q(EeKTHbIM OCYIIECTBICHUEM CyIcOHOW Bia-
CTH.

[IpaBo JOCTYITHOCTH CyJia — OOpallleHus K Cyy YTBEPKICHO B KOHCTH-
TYIIM MHOTHX TOCYIapCTB, B TOM YHCIIE B TakuX Kak DenepanpHas peciyo-
nuka I'e MaHI/II/I,4 I/ICHaHI/Is[,5 YKpaI/IHab, Poccuiickas ®enepanvHas Pec-
nmyOnuka’, beHuH u 1.1,

Bnagensipl o0cykmaeMoro mpaBa Bce (u3nyeckue Jmna. Bmecte ¢
3TUM ONUpPasCh Ha 45-y10 CTaThi0 KOHCTUTYIHMHU | py3uH, KOTOpas Mo3BoJIs-
€T pacIpoCTpaHEHUE MpaB U CBOOOJBI HA FOPUAMUYESCKUE JIUIA, U UCXOMAS U3
COJIep)KaHWsI TapaHTHH 3alIUTHI CyJla, MOXHO CKa3aTh, YTO B CiIydae HEoO-
XOJUMOCTH TPaBOM oOpalleHus] K CyAy BOCIHOJB3YIOTCS U IOPUANYECKHE
muua.® 37ech Tak ke HagO OTMETHTB, YTO B OTHOLICHHH 9TOrO WJIH TOTO He-
KOHCTHTYIIHOHHOTO aKTa IpaBo obOpaieHus k cyay ¢ 2002 roma 5 mapTa mo-
JYYWIIN FOPUIAYECKUE JINIA .

IIpaBo oOpaieHust K Cyay JIMIO UMEET B TOM Cliydae, KOTJla OHO CIIO-
PUT O HApYIICHUW CBOWX IPaB M CBOOOJBI, HO HE TOTJa KOT/Ia OH MPHHIHU-
MUHATBHO XO0YeT 00)KaJIOBaTh TOT aKT WM JCHCTBUE, KOTOPBIC MOCATAIOT Ha
npaBa ,upymx10

! Pemrenme rieHMyMa KOHCTHTYIMOHHOTO cyaa pysuu 2010 roxa 28 mionst Ne1/466 neno, «Hapoa-
HBIH 3amUTHHK [ py3un npoTtus mpapiaMenta ['py3un».

% PelleHne KOHCTHTYLHOHHOTO cyna I'pysun 2009 roxa 10 Hos6ps Nel/3/421,422 neno, «['paxnane
I'py3un —I'mopru Kunuanu u JaBun YHruaasze npotus napiaamenta ['py3um».

3 Tam xe

* «Ecnu npaBa KOTO- HUGY/Th HAPYIIMITHCE TYOTMIHBIME BIACTSIMH, OH MOXKET OOPATHTECS K CYJLy» -
Oenepanbhas Pecnyonuka ['epmanun, craths 19(4). Cm KoHcTuTyMu 3apy0Oe)HBIX CTpaH, 4acTh3,
penaktupoBanueM B. I'onamBuim.

> Tamxel77, Komcruryuuss koponecTa Mcmammm , raBa 4, crates  53(2) CM.
www.senado.es/constitu i/index.hnvl

6 Tam-ke636,KoHcTuTy s YKpauHbl OTAeIeHHe2, cTaThs 55

" Koncrurymus P®, tn.2. c155

8 Ky6naueumu K. OcroBnsre npasa, Témucu 2003,337

? «O6 KOHCTHTYIIMOHHOM cyzie [ py3ui» B 3aKOHe oprasa I'py3uu B COOTBETCTBHH H3MeHEHHIT 2002
roaa 12 ¢pespaist.

' Muenmuaze H. TIpaBo CrpaBeIHBOro Cyaa B 3aKOHOAATENbCTBE I'Py3nHu i B IPAKTHKE KOHCTHTY-
IIIOHHOTO cyaa I'py3uu, mpaBo COOCTBEHHOCTH U IIPABO CIPABEIIMBOTO Cy/a, HCCIEI0BATENBCKUE —
IpaKTHYeCKHe MeXIyHapoaHble Martepuaisl, Towmmcu 2005.61.
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JlaHHOE MpeOoI0KEHUE pa3AesIni U KOHCTUTYLIMOHHBIN cyn I'py3un ,
korma B BepaukTe 10 sHBaps 1997 roma pa3bsICHIII, YTO KaXKABIH YEIIOBEK
HUMEET MPaBo 0OpATUTCS K CYAY TOJBKO 3a 3al[UTOI CBOUX MpaB U CBOOOIBI,
T.€. KOTJla HapyIICHbI ero, KaKk KOHKPETHOTO JIIa, paBa U cBoOoabl. Kon-
CTUTYIIMOHHBIN CYJl B 3aKIIFOYCHUHW yKa3aJl, YTO TaK Ha3bIBAEMOE HApOJIHOE
oOpaieHre acnion popularis HeIOMycTHMO Kak JUTS OOIIUX CyJIOB, H TaK B
KOHTEKCTE OOpalleHHsl K KOHCTUTYIIHOHHOMY cyAy. JIMIIO MOET CHOpHUTh
TOJILKO JIJISI 3aIIUTHI CBOUX MPAB M CBOOOBI WIIH BOCCTAHOBJICHHSL. '

HecMmotps Ha GombIyr0 3HAYUMOCTE IIpaBa oOpameHus K Cyay, He a0-
COJIFOTHO JIOCTYITHOCTh JIUTIA K cyny.2 OHO MOXET OTPAaHUYCHHO YCIOBHIMU
oOparteHust K Cyay, 4TO JOJDKHO OBITh ONpPaBIaHO JITHTHMHBIM OOIIECT-
BEHHBIM MHTEPECOM CYIIECTBYIOIIEM B IEMOKPATHUCCKOM obmecTse.’

IIpaBo odpaienns K CyAy B OTHOIIEHHN MPAB Yejl0BeKka cTaThl -6 EB-
poneiickoii KOHBeHIIMM W NMPaB YeJOBeKa Mo npaktuke EBponeiickoro
cyna.

EBponeiickyto kOHBeHLHIO (B MOCIEACTBUM «EBPOKOHBEHLIMS») 3aIIUTHI
IIPaB U OCHOBHOW CBOOOJBI YETIOBEKA MHOTHE CUUTAIOT CaMbIM 3(D(HEKTHHIM
MEKIYHApOIHEIM COTJIAIICHHEM 3aIUTHI IIPaB YEIOBEKa, KOTOPOE CO3aJI0
PA3BHTBHIA MEX/yHAPOXHEINH HaGmoxaTenbHe Mexanmsm.! VIMEHHO 3ToT
MEXaHU3M €CTh €BPONEHCKHUH CyJ IpaB 4eIOBeKa, KOTOPBIA cO JHS €ro
co3maHus 3QPEKTHO OCYIIECTBISET HATOKCHHYIO Ha HETO MUCCHIO.
HecMoTpst Ha TO, 4TO IUIT WICHOB-TOCYTApCTB HE 00s3aTEIBHEBI
erga omnes pelICHUS €BPOIEICKOro cyna, rocyJapcTBa JOJIKHBI YUUThI-
BaTh MPHUHATHIC PEIICHHUS B OTHOIICHUH JPYTUX CTpaH, YTOOBI 00ECTIeYUTh
COOTBETCTBHE BHYTPCHHETO 3aKOHOJATEIECTBA B OTHOIICHUHU CBPOICHCKOM
koHBeHIIMU. CraThsi-46 EBponeiickoii KonBennmu 3amuiaer npaBo crpa-
BEAJIMBOTO CyZa, y KOTOPOTO UMeeTcs (pyHIaMEHTAJIbHOE 3HAUCHHUE B IEMO-
KpaTH4ecKOM OOIIEeCTBE, IEHTPAJIHLHOE MECTO B CHCTEME KOHBCHIIUHU 3aHU-
MaeT craThs 6 EBpomelickoil koHBeHIIMH. OOBEKT 3alIUTHl YKa3aHHO CTa-
TBH NIPEACTABISCT IPUHIUI BEPXOBHOCTH 3aKOHA, HA KOTOPOM OCHOBBIBA-

! Muemumse H. IIpaBo CrpaBeiIHBOrO Cya B 3aKOHONATENbCTBE I'Py3HH U B IPAKTHKE KOHCTHTY-
IIUOHHOTO cyzaa I'py3uu, mpaBo COOCTBEHHOCTH U IIPAaBO CIIPABEIMBOIO Cy/a, HCCIEI0BATENbCKUE —
NpaKTHYECKHe MeXIyHapoaHble Marepuaisl, Towmcu 2005.62.

2 Mole N. Harbi.C The right to a fair trial, A guide to the implementation of article 6 of the European
Convention on Human Rights, handbooks, no. 3, 2006,

3 Pemrenne KoHCTHTYIMOHHOTO cyna ['py3mn 2009 roma 10 Hos6ps Ne1/3/421,422 o nene «['paxnane
I'py3un — I'nopru Kunuanu u [laBua YHruanse npotus napiamenTa ['py3un».

* Koprenua K. , Kypoadse. . MexryHapoiHoe TIpaBo TpaB desoseka 1o EBpormeiickoit koHBeHIHe,
Towumucu 2004,10
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ercsi Bcé obmecTBo. OHO OTpakaeT Ty YacTh TPAIAHMIIUN, KOTOPBIE COTJIACHO
npeamOyJie KOHBCHIMH, OOIIee Ui CTPAH TMONIMMCABIIMX KOHBEHIIHMIO.'

ITo onpenenenuto EBpomneiickoro cyaa mo npasam yenoBeka, 6- (1)
—as CTaThs TI0 CBOEW CYTH BKJIFOYAeT B ce0s MpaBo Ha CcyneOHOEe paccMmar-
pHBaHUE, OIWH W3 aCMEKTOB KOTOPOTO MPEACTABISCT IPaBO OOpaIIeHUs K
cyny.

ATeNISIII0 HAa OTpaHUYeHHE Ha TpaBo oOpalieHus K CyAy MOTYT Io-
JIaTh BCE TE JIUIIA, KOTOPHIE JKATYIOTCS, YTO €My He OblIa JaHa BO3MOXKHOCTD
oOparieHust K TOMy Cydy, ¥ KOTOpPOro mMmeercs (aKTHUECKOe W HpPaBOBOC
TOIHOMOYHE PACCMOTPEHHS M PEIICHHs 0GCTOATENBCTB.

Cyn sto mpaBo BrepBble mpusHail B 1975 romy, B orjameHHOM efe
«onzep npoTHB 0GbeMHEHHOr0 KOpOeBCTBaY , T/ie B OTHOLICHHH CIIOpa
o I'paxnanckux npaBax, EBponeiickuii cyl npu pacCMOTPEHHUH Jieia CyI0M
B OTHOIICHHUHU Tpesaena ['pakJaHCKUX MpaB cefial 3aKI0YeHUE W Pelin,
YTO 0 6-0i cTaThbe rapaHTUPOBAHHOE MPABO CIPABEAIUBOrO CyAa MOTEPSAET
CMBIC]I, €CJIM He OyJeT CyLIECTBOBATh MPaBO OOPALICHUS K CYY.

Cyx tak ke pemit, 9to 6 (1)-as craThs BMecTe C IpaBoM oOpariie-
HUS K CyJly COIEPXHT Ha OCYILLECTBJICEHUE CIPAaBEIJIMBOCTU NMPUHLIUII OTKa-
3a,” HA OCHOBAHMH KOTOPOTO, MOKEM 3aKIIOUNTh, YTO 0OECIICYEHHOE PAaBO
JMIIa Ha MEePBBIA MYHKT 6-0H CTaThH, YTO B OTHOIIEHUH €Tro0 MpaB U 00s3aH-
HOCTEH JIF00OW CIop CyJ MOXKET CAeNaTh MPEeIMETOM OOCYXKICHHUSA. DTHM
TyTEM CTaThs BKJIIOYAET B ce0si IPABO HA CYJL M IIPABO HA JIOCTYITHOCT.’

EBponeiickuii cyq noquépKkuBaeT, 4To MpaBo Ha AOCTYHMHOCTH He abco-
JIIOTHO U, YTO KPOME APYTUX HEOTPaHUUYEHHBIX IPAaHUI] OCHOBHBIX IIpaB, MO-
T'yT II0APa3yMeBaThCs W OrpaHudeHus. 110 ey «AIIMHIICHH IPOTHB 00b-
eHEHHOT0 KoponeBeTBa»® Cy/1 IOMONHATEIBHO YCTAHOBHII, YTO OTHOCH-

' Bumxaycrac J{. Sumonu C.JI. TIpaBo paccMOTpPEHHs CIIPaBeUTHBOIO Cy/Ia B OTHOIIEHHH EBpomneii-
CKOIf KOHBEHIHH I10 TIpaBaM 4eJIoBeKa (6-ast CTaThsl), pyKOBOACTBO Julsl IopuctoB, Tommicu 2008, 8

2 Le Compte,Van Leuven and De Meyere v,Belgium [ECHR]Application no 6878/75:7238/75 judg-
ment of 18/10/1982

3 CornacHo 0BGCTOATENBCTB JIeNIa , 3aABUTENb OTOBIBAT HAKA3aHHE B OJHOM M3 AHIIHHACKHX TIOPEM,
IJie CIIyqalich cepbhE3Hble Oecnopsaki. Ero 0OBHHMII Ha MOKYIIEHHE COTPYAHUK TIOPBMEI, LIS Yero
XOTeJI Ha4aTh [POM3BOJICTBO MOTHBOM KJIEBETHI, HO 3TO OBUIO 3aIIPEIICHO MOPSIIKOM TIOPHMBI.

* Golden v. United kingdom [ECHR] Application no 4451/70, judgment of 21/2/1975

5 Bumxayckac J{. Dumonu C.JI. TIpaBo paccMOTpEeHHs CIPaBeTHBOIO Cy/la B OTHOLICHHH EBporeii-
CKOW KOHBEHIIMH I10 TIpaBaM 4eJioBeka (6-ast CTaThs), pyKOBOJCTBO A1 ropuctoB, Tounucu 2008, 47
% Golden v. United kingdom [ECHR] Application no 4451/70, judgment of 21/2/1975 cm. Kepkenna
JI. Mueumaze H. Hanbanmos Ain; CooTBeTCTBHE 3aKOHOAATENbCTBA ['py3un K cranmapraMm EBpo-
MEeHCKONW KOHBEHIMHM IIPaB YEJIOBEKa U K CTaHIApTOM HMX MPOTOK0I0B, VH(popMalronHoe 610po co-
Beta EBpons! B I'py3un, Tommucu 2005,130

7 3nech, myHKT 38

% B BhIlICYKA3aHHOM JIeNIe Cy/l YCTAHOBHII, 4TO A (DM3HUECKH GOJIBHBIX JIMI| OFpaHHUEHHE 00pa-
IIEHNS K CY/Ly CITY)XKHT 3aKOHHOM IIe/IM, TaK KaK 3THM IIyTEM OTBETCTBCHHBIC 3a HHX JIHI[A 3alllHIIe-
HBI OT HEOOOCHOBAHHBIX Cyf0B. OrpaHHYEHHE OTBETCTBEHHOCTH JIMI] 3a NAIEHTOB M3 32 HEOpex-
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TEJbHbIE OTPAHUYEHUS HE JOJKHBl OTPaHUYMBATh U YMEHBIIATh pa3pelléH-
HOE IS JINIA TIPaBO 0 TOH IPAHHIBI, 4TO6 HE HCKA3UTH CyTh mpasa.' Mc-
X0Js U3 3TOr0, SICHO, YTO Y FOCYAAapCTB €CTh IIPAaBO YCTAHOBUTbh HEKOTOPBIE
OTpaHMUYCHHUS HA MPABO OOpamIeHUs K CyIy, €CIM Y OTPaHUYICHUS JCTHTUM-
Hasl LENb, 3allUILEHbl IPUHIMIBI YMEPEHHOCTH U HETY TaKOTrO0 HIMPOKOTO
XapakTepa, 4TOObI OCATaTh Ha CyTh 3TOTO IIPaBa.

ITo meny «l'opucOu npotus I'perun» - EBponeiickuii cyn ycTaHOBUI,
YTO NpaBO Ha cyje ObUI0 OBl WILTIO3MOHHOE, €CIH BHYTPEHHSSI TOCYAapCT-
BEHHasl CHCTEMa paspemia Obl B ymepd Kakod HU OyIb CTOPOHBI HEHC-
IIOJJHEHUE BOLIEAUIETO0 B CUILY pemeHI/m.2 HenoruunsM 65110 OBI, JETANBHO
YUUTBIBATh 6-YIO CTAThIO, Ul CIIOPHBIX CTOPOH HAa3HAUYEHHBIMH IPOLENYD-
HBIMH TapaHTUSAMHM TakK, 9TOO HE 3aIUTUTH UCIIOJHEHHE pelleHus cyna. Ta-
KO€ pa3bsiICHEHHE 6-Oi CTaThbH, UTO OHA KACACTCS TOJNBKO JOCTYIHOCTH CyAa
U cyeOHOro MpOM3BOACTBA, IpUBENO OB B MpaBoBoM I'ocymapcTse 110 He-
JOIyCTUMOTO CIIydasi, 00s3aTenbCTBa YBa)KeHUS KOTOPOTO HaloXwmin [o-
cyaapcTBa Bo BpeMs paTudukauu. I1o3ToMy, HCTIOTHEHUE pelleHust J1H000-
ro cyzja Ajs Leseil 6-oif cTaTbu IEPBOro IMyHKTA J0JIKHO PacCMaTpUBaThCs
KaK HEeoTbeMJIeMasl 4acTh CyJa.

ObpatieHue Kk cyly He TOJIbKO JOJKHO CYLIECTBOBATh, HO U JOJIKHO
OBITH JIESTEIHHO, TOTOMY YTO CYIIECTBOBAHME IpaBa Ha OOpallieHHE HE SIB-
JsieTcsl JOCTaTOYHBIM I'apaHTOM.

YKazaHHYIO MO3UIUIO pa3feni u EBponeiickuil Cy mpaB 4elloBeKa,
KOTJIa 1o jeny «upu npoTuB Mpmaummm»’ MOCTaHOBHI, 4To ['ocymapcTsa
JIOIDKHBI 00ECTICUHTh ACHCTBUTENBHYIO T0CTYMHOCTH.” Cy/l TTOBTOPHII MHOTO
pa3 HaMepeHHe KOHBEHIIUH, 00eCneun He TEOPETUUECKHE U UILTIO3HOHHBIE,
a ImpakTudeckue U 3(p(heKTUBHBIE MpaBa U MOCTAHOBUIL, YTO YKa3aHHOE OCO-

HBIX U OECCOBECTHBIX ACHCTBUI, BMECTE ¢ TEMH TPeOOBAHHMSIMH, YTO JUIS IPOJOKEHHUS CyIeOHOTO
MIPOU3BOJICTBA 0053aTENBHO MPEJCTABUTh B CyJl OCHOBAHHBIE apryMEHThI 00 HEOPEKHOCTH U Oecco-
BECTHOCTHU HE IIPOTHBOPEUIIIO NIEPBOMY IIyHKTY 6-0if cTatbu. CM Kopkeaua .K. Mueonuosze .H. Han-
6aoos An. CootBercTBUE I'py3HHCKOr0O 3aKOHOJATENECTBA C EBporeiickoil KOHBEHIHEH 1Mo mpaBam
4eJoBeKa M K CTaHIapTaM MpOTOKoIoB, MHpopmannonnoe Otopo coera Espomsl B ['py3un, Tou-
qmcu 2005,131

! Ashingdane v. the United kingdom [ECHR] Application no 8225/78, judgment of 21/2/1985

2 Horbsy v. Greece [ECHR] dpplication no 183575/91, judgment of 19/03/1997

3 Tam ke myHkT 40

* Tam xe 132

5 Airey v. Ireland, [ECHR] Application no 6289/73, judgment of 9/10/1979

B COOTBETCTBHH BHINIEYKA3aHHBIX OGCTOSTENECTB, 3aSBUTENb XOTEN 3aHECTH HCK HA PA3BOJI, OCY-
IIecTBICHHE 0003HAYECHHBIX HPOLEAYpP JIMYHO, Oe3 aJBoKkaTa ObUIO HEBO3MOXKHO. Y 3asBHTENS HE
OBUIO BO3MOKHOCTH TOKPBITh IOPUIMYECKUE YCIYyrH cOOCTBEHHbIMH pacxozamu . Cm. Bertuzzi v.
judgment of 13/2/2003; Staroszczyk v. Poland, judgment of 2007 and Morris v. United Kingdom,
judgment of 15/2/2005
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OCHHO KacaJloCh IpaBa OOpalleHHus K CyAy, YUUThIBas TO MECTO, TAE CTOHUT
0GCYKICHHS CIIPaBETHBOTO Cy/a B IEMOKPATHIECKOM 0GImecTse.

BaxHO, 4T0 6 —ast cTaThsi KOHBEHIIMH HE NPHMEHSETCS Ha IPOM3BOJI-
CTBO JIeJ1a B KOHCTUTYILIMOHHOM CYJI€, €CJIU IIPOU3BOICTBO 3aKOHA HE BKIIIO-
qaeT B ce0s CIyIIaHWe W KacaeTcsl TOJBKO KOHCTHTYLHMOHHBIX IIPaB, COOT-
BETCTBUS C HAIMOHAJIHHOH KOHCTHTYLMEH ¢ MECTHBIM 3akoHOM.” OgHaxo,
JeATeNIbHOCTh 6-0M CTaThH PAaCcCIpOCTpaHsIeTCs Ha NPOU3BOAUTEIBHOCTD JeNa
B TOM ClIy4ae, €CJIM PEIICHHE KOHCTUTYIMOHHOTO CYa MOXKET HOBJIMATH Ha
TOT CIIOp, KOTOPHIiA BXOHT B cepy AeiCTBHS 6-0if CTAThHL.

I1. KoHCTUTYIIHOHHBII Cy/I- OPraH 3alIUTHI MPaB YeJI0BEeKa
2.1. IIpaBo3amuTHAasI 1eATEJbHOCTh KOHCTUTYIIHOHHOTO cyaa

Kak HeomHOKpaTHO 0003HAYATIOCH, 3alIUTa MPaB U CBOOOIB YEIOBEKA
3a7aya 1I000r0 NMPaBOBOIO TOCYNApCTBa, KOTOPas OCYLIECTBIAETCS pa3HbI-
MU TIPaBOBBIMH MeXaHU3MaMHu. Ha 3ToM myTu BakHasi pojib OTBOAUTCS CIIe-
LIUAJIN3UPOBAHHBIM OpraHaM KOHCTUTYLIHOHHOTO KOHTPOJISl, KOHCTUTYLIMOH-
HBIM cynaM.4 IMoareepxkaeHue 0003Ha4eHHOMY «O KOHCTUTYLIMOHHOM CY-
Je» TepBas cTaTbs ['py3MHCKOTO 3aKOHA, B COOTBETCTBHH KOTOPOH KOH-
CTUTYLIMOHHBIN CyZ eCTb CyleOHBI OpraH KOHCTUTYILIMOHHOTO KOHTPOJIS,
KOTOPBIM O0ecreyrBaeT 3alUTy KOHCTUTYLMOHHBIX MpaB U CBOOOMBI Yello-
BEKa.

JocTtmwxkenue 3TON Lead 3aBUCUT OT MOJHOMOYMM JaHHBIX KOHCTHTY-
LIMOHHOMY CYAY M WX TpaHUIl, YTO B Pa3HBIX CTPaHaX yMOPSIOUYMBAETCS MO
pasHoMy. KoMneTeHIMs: KOHCTUTYIIMOHHBIX CYZIOB, KaK IIPABUIIO, OIpeiene-
Ha KOHCTHTyHHEH. B OoNbIIMHCTBE CiTydasXx KOHCTHUTYIIHMH COJAEPXKAaT IT0J-
HBIi CITHCOK TOMHOMOYHS, OTPaKEHHE KOTOPHIX MOXET OCYIIECTBHUTHCS B
3aKOHAX, OJJHAKO TEM YCJIOBHEM, YTO 3aKOH HE IIOMEHSET yCTaHOBJICHHBIC
KOHCTUTYLIMEH mpenenbl komnereHuu. Kpome ykasaHHOro, CyIiecTBYeT
LEJbIA pAJ rocy1apcTB, KOHCTUTYLIMHA KOTOPBIX HE COJEpXAaT MOJHBIN CIU-

! Airey v.Ireland judgment of 9/10/1979 cm. Kopkenua K. Muedmuose .H. Hanb6andos An. CooTser-
cTBHUe I'py3nHCKOro 3aKOHOATeNbCTBA ¢ EBponeiickoil KOHBeHIMEH 110 IIpaBaM YeJIOBeKa M K CTaH-
JapTam mpotokosoB, Mupopmannonnoe 6topo coera Epormsl B I'py3un, Toumucu 2005,132

? Valasinas v. Lithuania, [ECHR] dpplication no 4555/988, judgment of 16/3/2000

? Deumeland v. Germany ECHR] Application no 9384/81, judgment of 29/5/1986

* Kaxuanu .I'. KOHCTHTYIHOHHBIH KOHTPOIb B I'py3un, TEOpHs U aHATH3 3aKOHOAATeIbCTBA, TOU-
mmcu 2011, 198

3 Tamke 164
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COK OCYIIECCTBIISIONINX MOJHOMOUYHUI CIEIHANU3UPOBAHHBIX OPTAHOB, B CO-
OTBETCTBHH 3aKOH Ja&T BOSMOYKHOCTb PACIIHPHTE 0OBEM ITOTHOMOUH.!

Kouctutrynust I'py3un ycTaHaBIMBaeT CIHMCOK IMpHHAJIEeKAled KOH-
CTUTYLIUOHHOMY CyAY KOMIIETEHIMM IIOJIHOMOYMA,2 B TO € BpeMs OIpe-
JCIIACT, 4YTO KOHCTI/ITyHI/IOHHI)II\/‘I Cyd OCYHICCTBIIACT YCTAHOBJICHHBIC KOHCTHU-
Tynueit I'py3un u opraHnueckuM 3aKoOHOM Japyrue momHomouus.3 Kowmme-
TEHIUs] KOHCTUTYLMOHHOIO cyJa ['py3uu ompeneneHa Kak KOHCTUTYLHUEH,
TaK ke —«O KOHCTUTYLMOHHOM CyIK [ py3umn» opraHM4ecKuM 3aKOHOM.

OYHKIMIO 3alIUTHl TpaB YeloBeKa KOHCTUTYLHOHHBIA cyn ['pysun
OCYIIECTBIISIET IIPOBEPKOM T€X HOPMAaTUBHBIX aKTOB Ha KOHCTUTYLIMOHHOCTb,
KOTOpBI€ MOJY4YEeHbl B OTHOLIEHMHM BTOPOM IJIaBbl KOHCTUTYyLMH [py3uu.4
HopmaTuBHBII akT B mpejaenax MOJHOMOYHS KOHCTHUTYLIHOHHOIO Cyaa MoO-
JeT OBbITb 00CYK/IEH B TOM CIydae, €ClId CyLIECTBYET OpraHUYecKas CBSI3b,
HCIOCPEACTBEHHOC OTHOLICHUC MCXKIAY 3TUM HOPMATHUBHBIM aKTOM U IIpH-
3HaHHEM BTOPOH IJIaBBl KOHCTHTYIWH [ 'py3un 0 mpaBax U cBOOOIHI YeIIOBe-
ka. CylecTBOBaHUE 3TOr0 OOPAIIEHUs, CO CTOPOHBI XOPOIIO BUIHO B MpES-
METE PETYIUPOBAaHUA HOPMATHUBHBIX aKTOB,5 YTO rapaHTUPOBAHO BTOPOU
TJIaBOW KOHCTUTYIMHU [ py3un 9TO ZOIKHO OBITH Kakoe - HUOYIb OCHOBHOC
IIPaBO MM CBOOOa YeIOBeKa.

B cdepe 3amuTh paB yenoBeKa A JTYYIIEro MOHATHS POIH KOHCTH-
TYIMOHHOTO cyaa 00s3aTeIbHO HAIO ONPEACTUTh KaKHe MpaBa OKa3hIBAIOT-
Csl B KaTeTOPUU OCHOBHBIX IPaB M CBOOOJBI, KaKOE€ B3aMMOOTHOIICHUE CY-
IIECTBYET MEXy IIpaBaMH U CBOOOJOM U ¢ KaKkoil popMoi yperyInpoBaHHs
MBI IMEEM JIETIO B cirydae 39-0f cTaThel KOHCTUTYIINH | py3uH, KOTOpast yKa-
3BIBAET, YTO BTOpas IllaBa KOHCTUTYLUUH ['py3un He MaéT BeCh CIUCOK MpPaB
YeJI0BEKa, YTO CO CBOCH CTOPOHEBI B Cy/I€OHOM MpaKTHUKE CO3AET MPOOIEMBI
CBSA3aHHBIE C OTHOUIEHHEM IIpPaB YeJIOBEKa IPU3HAHHOIO BTOPOM IJIaBOM
KOHCTUTYLIUU CIIOPHOTO aKTa.

' Tam xe 165, Dta dopma yperymmpoBanus Bctpevaetcss B Mcmanmm, B Poccuu u Iepmanme. Cwm.
Konctutynuu rocynapcrsa Esponsi, Tom2, nox obmeit pepakiueit JI.A.OxyHbkoBa, Mocksa 2001,
89-90

2 Cwm. 89 cratsio KoHCTHTYIMH ['py3un 1-biit MyHKT, MOBecTKM Mapiamenta I'pysun1995 Ne31-33

3 Cwm. Cratbio 89 koHCTHTYHHE ['py3un 1-blif IYHKT «3» HOAMYHKT, HOBECTKM mapiaMenta [py3uu
1995,Ne31-33

* Koncturymms I'py3um B oTMeueHHOH cdepe TIOTHOMOUME KOHCTHTYIIMOHHOTO Cy/Ia ONpeeNseT
cnegymmM obpazom: Koncturynuonnsiit cya I'pysun «Ha ocHOBaHMH HCKa JIHI@ pacCMaTpUBAeT
KOHCTHTYIIMOHHOCTH HOPMATHBHBIX aKTOB IIPU3HAHBIX BTOPOU I'TaBOM KOHCTHTYIUH I'py3uuB oT-
HOIIEHUU OCHOBHOTO IIpaBa ¥ CBOOOAEI YenoBeka. 89-ast cTaTbst KOHCTUTYLHH ['py3un, 1&-blif MyHKT
«B» TOIITYHKT.

* Xerypuanu Jx. TTofHOMOUHE KOHCTHTYIIMOHHOTO cy/a ['py3uH B cdyepe 3amIuTEl OCHOBHBIX TIPaB
4eoBeKa, 0030p KOHCTUTYHOHHOTO cyza [V, 2011, 52
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OnpenenstoT B pa3HOH KU3HEHHON cdepe Tpeenbl COUaTbHOW BO3-
MOYXHOCTH YeNlOBEKa, KOTOphIe 0OECIICUYCHHBI TOCYJapCTBOM, C TOYKHU 3pe-
HUS UX IOPUAMYECKUM XapaKTePOM U CUCTEM rapaHTHil, «IIpaBa» M «CBOOO-
AbD»> UICHTUYHOC l'[OHSITI/Ie.l Hroaucw KOTOPBIMU OHHU OTJINYAKOTCSA OT APYT
IpyTa, HEe MOTYT IPUBECTH K CTIIEHU(HKE BEITOTHEHHUS TIOJHOMOYHS KOHCTH-
TYIMOHHOTO CyZa 10 OTHOIICHWH TOTO, CIyYaeTcs JIM IPOBEPKa CIOPOTO
HOPMAaTHUBHOT'O aKTa B OTHOIICHWHW OCHOBHBIX IIpaB UJIN CBO60}Z[I>I.

Uro kacaercs oTHOmieHUs 39-0M cTaThu KOHCTHTYIMHU ['py3um M oc-
HOBHBIX TIpaB, 3[1echb Bolpoc — Kakoe 0CHOBHOE MpaBoO YEIOBEKa W MPHU3HA-
HBI WJIM HET BCE OCHOBHBIE MpaBa YeioBeKa BTOPOU IN1aBoi koHCcTUTyMU? B
COTJIaCHH TPE0OIaalomero B IOPHINYECKON JIUTEpaType MHCHHS, OCHOB-
HBIC TOJNBKO T€ MHEHHS, KOTOPHIC TapaHTHPOBAaHHBI KOHCTHTynuei. Torma
KOIJla, B COOTBETCTBUHU 39-0l CTaThU KOHCTHTYLMH, KOHCTUTYIHS ['py3un
HE OTPHUIACT OOLICTIPU3HAHHBIC IIpaBa YeJIOBEKA U IPpaxJIaHUHA, CBOOOIY U
TapaHTUH, KOTOPHIE 3leCh HE YMOMSHYTHI, HO CaMH IO ce0e HCXOIAIT W3
MPUHLUIIOB KOHCTUTYIIHH.

Hcxons u3 BBIICYKAa3aHHOTO, €CIIM KaKoe - HUOYAb [IPaBO HE yUUTHIBA-
eTCs BO BTOPOH IJIaBe KOHCTHTYIHH, HO OHO OOIIETIPH3HAHO, HAIP. CHIIOH
KaKoro-HUOyJlb MEXIYHapOAHOTO NPABOBOIO COIJIALICHHs, B Clyyae €ro
HapyLICHUS HOPMAaTUBHBIM aKTOM, KOHCTHUTYLIMOHHBIN CyJ MOXKET 00CyIUTh
KOHCTHUTYIIMOHHOCTh CIIOPHOTO HOPMATHUBHOTO aKTa TOJBKO TOTZA, CCIIH
000CHOBBIBAETCA, UTO 3TO MPABO CaMo MO cede HCXOMUT U3 MPHHIUIA KOH-
CTHTYILIUH H OTHOCHTCS K KATETOPHH OCHOBHBIX TIPAB 1 CBOGOJBL.

KOHCTHTYIIMOHHBIM CyZIOM JISI OTIPEIENICHHsT HEMPEIBHICHHOTO KOH-
CTUTYLEH ITUM WIH JAPYTMM OCHOBHBIM IPAaBOM YEIOBEKA, OH IOJDKCH
000CHOBaTh, YTO 3TO MPABO €CTh HEOTUYXJAeMOE IMPaBO YEIOBEKa U OHO
MPUHAIJIC)KUT BCEM JIIOAAM OT DPOXKACHUSA, HEAOMYCTUMO OTHATUE STOTO
IpaBa TOCyJapCTBOM M OHO MCXOIWUT W3 MPHHIUIIOB YTBEP)KICHHON B KOH-
CTUTYLIMH JEMOKPATHH, IPAaBOBOI'0 TOCY1apCTBa, COLIMAIBLHOTO TOCYAapCcTBa,
paszeneHus MpaBUTEIbCTBA.

! IpaBa yenoseka,O1B. Pen.E.A.Jlykamesa, Mocksa 2002, 133,Ha/i0 OTMETHTb, YTO 4aCTh Y4EHHBIX,
pa3BUBacT OTIIMYAOIIee MHEHHE Ha BBIIICYKa3aHHBIA BOIIPOC, B COOTBETCTBUH KOTOPOTo, OOJIbIIAs
9acTh OCHOBHBIX IIPaB IIpaBa CBOOOMIBI, B KOTOPBIX TOCYJapCTBO HE MOXKET BMEIIAThCS HA OCHOBA-
HHUH CIICNUANbHOTO OOOCHOBAHHH —TOJIBKO HAa OCHOBAHUH 3aKOHA B TOYHO OINPEACNCHHBIX CIIyda-
sx.CM. Ky6namsumu .K. OcHoBHbIe nipaBa Tousucu 2003, 41-42
? Xerypuanu J[x. [IoTHOMOUHS KOHCTHTYIHOHHOTO cyia [py3un B cyepe 3amuThl OCHOBHBIX IIPaB
genoBeka , O603peHne KOHCTUTYIHOHHOTO cyna IV2011,54

Xeuypuanu JIx. IlpnHOMOYMS KOHCTHUTYLMOHHOro cypa, JKypHan «YenoBeK U KOHCTHUTY-
msi»Ne42006
* Cm. Hzopua J1.; Koprenua K; Ky6naweur K; Xy6ya I Komentapuu koucTutyrmu I'pysun oc-
HOBHBIC IIpaBa M CBOOO/IbI uesioBeka, Toumucu 2005, 334-336
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HpaBOSaHII/ITHaH ACATCIBHOCTh KOHCTUTYHHMOHHOI'O CyJia 3HAYUTCIIbHO
a(dexTHa Torna, KOTAa 3aKOHOJATEIECTBO 00OpYAyeT MOJTHOMOYHEM pac-
CMOTPEHHEM HHIUBUAYAIbHBIE Kal0Obl TpaXkJaH KOHCTUTYIIMOHHOTO CyJa.

OOpaneHue Kk KOHCTUTYLIHOHHOMY CYy1y.

89-as cTaThs KOHCTUTYIMH ['py3un ompesenseT TOT Kpyr CyObeKTOB,
KOTOpBIE MOT'YT, HCKOM HIIM TIPECTABICHHEM 00PaTHTBCS K cyay.' Y Kpyra
CyOBEKTOB y KOTOPHIX €CTh IIPaBO 0OpamaThcsi K KOHCTUTYIIHOHHOMY CYyIy
€CTb NPUHLMIINAIBHOE 3HAYEHHE U HE CIIy4ailHO, YTO COOTBETCTBYIOLIEE
MHOTHM TOCYAapCTBaM MHpa 3aKOHOJATEIbCTBO TOYHO OMpPENENseT KpPYyT
3THX Cy6bekToB.” Y (PM3HUECCKHX M IOPUAMUECKHX JIHI €CTh TPABO, HATIPS-
MYIO OOPaTHTECSI C ICKOM K CYAY.

OOpamieHne YaCTHBIX JIUI B KOHCTUTYIIHOHHBIA CyIl MOXET OCYIIEeCT-
BUTKCS B CIEAYIONUX TPEX KOHTeKcTaX: 1. Mck OyaeTr mpeacTaBieH KOHCTH-
TYIUUOHHOMY CyJy Ha TOM OCHOBaHHH, YTO CIIOpHasd HCKOHCTUTYIMOHHAas
HOpMa, GyJIeT 9TO 3aKOH, YKa3, WIH AeKpeT Hanéc ymepb ucriy.” 2. Mckom,
OCHOBa KOTOPOTO MCHOJIb30BAHUE TOCYNAPCTBEHHBIM CIIY)KalllUM TEKYIIETO
3aKOHA NPOTHUB KOHCTUTYIHH, YEM HaHECs yuiepo I/ICTI_[y.S

3.VickoM, KOTOPBIM CTaBUT MOJ COMHEHHWE KOHCTUTYIITHOHHOCTh 3aKOHA
WJIM HOPMATHUBHOTO aKTa, HECMOTPS Ha TO, HAHECEH JIM UCTILy KaKOH-HUOYAb
ymepd TO ecTh Tak Ha3bIBacMbIi action popularis, xoTopslii paspeméH
ToNbko B Benrpuu, bonrapuu, PymbiHun 1 ApMeHHH U B HEM BOOOIIE HE
MPEABHICHO BHECEHHE MCKa HEMOCPEACTBCHHO (DPM3UUSCKIMHU WIIH FOPUIHU-
YeCKUMH JIUIAMH, HO MEPBbIE J1BA TOCYJApCTBA CUUTAIOT AOMYCTUMBIM KOC-
BEHHYIO JIOCTYITHOCTD B JIMIIE OOpaIleHni 13 001ux Cy,IIOB.6

' Mcxons M3 UeNM JIMCCEPTAIMM, B KOHTEKCTE JOCTYIHOCTH KOHCTHTYIHOHHOTO Cyja HAET pedb
TOJIBKO O HpaBe OOpaIleHUs K KOHCTHTYILIHOHHOMY CYAy TOJbKO (PU3HYECKHM U IOPHIMYECKUM JIH-
1[aM, KOTOPBIE TOJIBKO OHU MOTYT OCYILECTBUTD , KOTAa CUUTAIOT, YTO CIOPHAs HOPMa HEMOCPECT-
BEHHO HapylIaeT MM MOXKET HapyIIUTCs B OyxyIlieM el IpaBo, YY4TEHHOE 2-Oif IIaBOi KOHCTHTY-
nun ['py3un.

? Xenypuanu JIx. VYTONHOMOUYEHHBIE CYOhEKTh OGpAIIEHHEM B KOHCTUTYIIMOHHBII CYJI, XKypHAI
«Yenoek n koHcTHTyH» Ned, 2002,9.

3 IIsapn I'. YkopeHeHHe KOHCTHTYIHOHHOTO PABOCY/IHs B OCTKOMYHHHCTHUYECKOiT EBpore, mepe-
Box K.Anexcunse, IIpequcnosue [Tatpumus M. Banaun u penaktupoBanuem K.Ky6mamsumm, Tou-
sucu 2003, 81

4 310 10BONBHO pacmoCTpaHEHAs MPOLEAYPa W BCTPEUAETCA B KOHCTHTYIHAX CIETYIOUIMX CTPAH:
Koncrurynua 1997 rona Ionsmu, 79.1. crates; Koncrutynus Yemnickoit pecrryomuku 87.1. ([ mox-
nyHKT), OcHOBHOH 3akoH ['epmannu 93.1. (4a) cratest; Koncturynus Mcnannm, 161.1. (6) craTss.

’ 0603HaYEHHOE B MHOTHX CJIy4asX BBIXOJMT 3a TIPEJE/Ibl MOJHOMOUMIT KOHCTUTYIIMOHHOTO Cy/Ia;
Koncrurynus CrnoBakuy, 127-as crates; Koncrurynus Yexuwn, 87.1.(1) craThs.

¢ Koncrurymus Bosrapwu, 150.2. cTaThst (Hafo OTMETHTB, YTO TIPEICTABJIEHHS MOKET TOIBKO Bep-
XOBHBII KacCallMOHHBIN CyJI M BEPXOBHBII aJIMMHUCTPATUBHBINA CyJ) Tak xe cM. [lsapy I'., Yxope-
HEHUE KOHCTUTYLIMOHHOTO IpaBOCyAUs B IOCTKOMyHuctHueckoil EBpomne, IlepeBon K.Anekcunse,
Ipenucnosue [Matpumus M. Banau u penaxrupoBanuem K.Ky6namsumm, Tommcn 2003, 81
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B Ilomnpuie KOHCTUTYIMOHHBIM TPHOYHANI OCYIIECTBIISICT KOHCTUTYLIU-
OHHOE TIpaBoCyIHe. 3MeCh Y PU3MICCKUX JIHII COBCEM HET IPaB OOPATHUTHCS
K KOHCTUTYLIUOHHOMY CyAy IO IOBOJYy HapyLICHWs 4eJOBEYECKUX IpPaB H
IIPOCUTH 3ALIUTY UX IIPaB.

B BenmkoOputanuu BooOIIe HE CYIIECTBYET HHCTUTYT KOHCTHTYIIHOH-
HOr0 HaJa30pa, IO TOM MPOCTON MPHUYMHE, YTO Y CTPaHbl HE UMEETCS OIUH
aKT, KOTOpBIA ObUT ObI 0OBSABICH OCHOBHBIM 3akoHOM [ocynmapctBa. Hamo
OTMETHTH M TO 00CTOATEIBCTBO, YTO CYyAaMU BenmmkoOpuTaHn! HE MPOUCXO-
JUT 3asBJIEHHE TOTO WM MHOTO aKTa HE3aKOHHBIM» U B TOM Clly4ae, eCiu
B 3aKOHE €CThb HEJOCTATKU, UX YCTPaHEHHE MPOUCXOAUT OoJee «MSATKHMU»
MeToaMu.

HexoTtopsle cTpansl B ToM uncie, Yemickas Pecny6nuka, CroBakus
u prspm,3 JUIsl HapyIIEeHWs] KOHCTUTYLMOHHBIX MPAaB YYHUTHIBAIOT NPSIMOE
IIPEJCTABICHUE UCKA WHIUBUAAMU B CyJ, TOJIBKO B Cllydyae HApYLICHHUs UX
KOHCTUTYLIMOHHBIX IIPaB.

Bo Bpems pasroBopa 00 HMHAMBUAyalbHBIX MCKaX, 00sS3aTEIBHO
YUUTBIBATh MPAKTUKY 3amagHoil EBpOIBI, HCKU Takoro TUIa HaJErIH TsK-
KHUM I'py30M Ha KOHCTUTYLIMOHHBIN Cyl MHOTUX CTpaH EBpOl'ILI.4

C wmenblo COKpalleHUsl YUCIEHHOCTU fel, B I'epmanun neiictByer mo-
PAAOK, B COOTBETCTBUM KOTOPOI'O 10 IPEAbBICHU UCKA B KOHCTUTYI[MOH-
HBIH Ccyq 00s3aTeNbHO MCUepHaTh BCE APYTHE CPEICTBA 3aIINUTHI Hp.auaa.5 B
BocTounoit EBpomne Tojke CpaBHSAIMCH ¢ 3amaJHONW MOJENbIO, TOJIBKO C TEM
UCKJIIOYeHueM, uTo B Hemickoi u CrnoBankoil pecny0Oiaukax He 00s3aTeNbHO
UCYEpNaTh IMPaBOBOE CPEACTBO B TOM Cilydae, KOIrJa COJEpXKaHHE HCKa
BIMSET HAa WHAMBUYaJbHbIE HHTEPECHl UCTLA, UM €CJIU CYIIECTBYET OIlac-
HOCTb, 4TO [IEPEHECEHUE PACCMOTPEHUs JIela MOXKET BbI3BaTh HEIONpPAaBU-
MBI yLuep6.6

B cBs3M ¢ yIOMSIHYTBIM BOIIPOCOM, B TPY3MHCKON FOPUIMYECKOM JInTe-
paType MMEeTCsl MHEHHE, YTO U1 KOHCTPYKTHUBHOIO NEHCTBHA MEXaHH3Ma

! lllyprana C. Koncturynuonnsie cynsl Esporeiickux [0cy1apcTs — MOCTeTHSA HHCTAHIMS BeTe-
HUS JleJla Ha HaIlMOHAIBHOM YypoBHe B EBporeiickoM cyle IpaB 4eloBeKa 10 MHCTaHIUH, COBpe-
MEHHBIE OT3bIBBI 3AILIUTHI IIPaB YeJI0BEKa, peaaktupoBanueM K. Kopkenua, Toumucu 2009, 247

? 0.Menxadze KOHCTHTYLIHOHHOE TIPaBO 3apyOesKHBIX CTpaH, ToM 1, Tommicu, 1999r. 122

3 Komcrurymus Yemrckoit Pecrry6mukn 87.1. (1 mOAMyHKT) cTaThs, akt CioBakuu 127-as cTaThs,
koHcTuTyMs CroBakuu 18.1 (B noamyHkT) cratesi, Koncruryuus I'pysun, crates 89.

* Ulsapy I'. YropeHeHWe KOHCTHTYIMOHHOTO TIPAaBOCY/Ms B TIOCTKOMYHHICTHYecKoH Epore, TTe-
peBon K.Anekcumse, Ilpenucnobue Ilatpunms M. Banau u pepaktupoBannem K.KyOnamBuim,
Toumucu 2003, 81

* O denepanbHOM KOHCTHTYIHOHHOM cyfe I'epManmu axT, cTaths 90.2. HCKIIOUEHHe U3 TpeboBa-
Hus, ecn nMeetcs «CepbE3HbIil M HeN30eKHBIH yiepo UCTIy»

8 [Ilypeaua C. Koncturynmonssie cyasl EBponeiickux ['ocy1apcTs — MOC/IEAHAS HHCTAHIHUSA BeJe-
HUS JleJla Ha HAIIMOHAIBHOM ypoBHe B EBpomefickoM cyle IpaB 4eloBeKa 10 MHCTAHIUH, COBpE-
MEHHBIE OT3bIBBI 3AII[MTHI IIPAB Y€JIOBEKa, pefaaktiupoBanueM K. Kopkenua, Towmcu 2009, 254
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peuIeHUsI MHANBUAYAJIbHBIX HWCKOB I'paXXJaaH 00s3aTeNbHO MPpUHATHUE U pEC-
IIeHHE YKOpEHEHHE PalMOHANBHBIX MpouecHbIX (popM. B mporuBHOM city-
yae JIeHCTBUE JIUI] KETAOLUX 3alIUTUTh CBOU MpaBa MPUMET CTUXUIHBIH
XapakTep ¥ padoTa KOHCTUTYIIMOHHOT'O OpraHa IOCTHINHU MPAKTHUECKH CTa-
HeT HeBO3MOXKHO.! C 9TOH TOUKH 3PEHHS MOXKHO CKA3aTh, 4TO 3aKOHO/IA-
TenbCcTBO ['py3uM B OTHOLIEHUHM KOHCTUTYLIMOHHOIO McKa «JIuuay ycraHaB-
JMBACT TPU 00s3aTeNIbHBIC HAa3HAUCHNS: KOHCTUTYIIMOHHBIN HCK TOMYyCTHM,
€CJIM CIIOPHBIM MPaBOBOW aKT HOPMATHBHOTO Xapakrtepa. KonTtpomro mog-
JESKUT 000 HOPMATHBHBIA aKT M €ro OTHENbHAs HOpMa, KOTOpask MOXKET
oIyONMKOBAThCSl Ha TeppuTopuu ['py3uu, HUCKIOUEHHE KOHCTUTYLHs I'py-
3UM ¥ KOHCTUTYLIMOHHBIN 3aKOH. T.e. B JaHHOM cilyuyae KOHCTUTYLIMOHHBIN
KOHTPOJIb YHUBEPCAJIBHOTO XapaKTepa.

3aHeceHHe B KOHCTUTYIHOHHBIM CyJl KOHCTUTYLIMOHHOT'O HCKa JIOIycC-
TUMO TOJIBKO B TOM CJjIy4ae, Korjja UCTibl CHUTArOT, YTO CHOpHBII‘/‘I HOpMa-
TUBHBINA aKT HEMOCPEICTBEHHO MEPEYUT JONYCTUMOM 2-OH I1aBOM KOHCTH-
Tyuuei ['py3un npu3HaHHOMY NIPaBy UM CBOOOE.

CropHbli HOPMaTHBHBIN aKT HENOCPEICTBEHHO [OJDKEH HapyllaTh
[IPaBO UCTIA, TO €CTh 3Ta HOpMa UCKJIIOUUT IPABO JIMLA, OCTIAPUBATh B CIIy-
Yyae HapyIIeHUH IpaB Jpyroro JIUIA.

Hano ormeruts, uro mepBuyHON penakuuei 39-oi cTaTbu opraHuye-
CKOI'0 3aKOHa «O0 KOHCTUTYLIMOHHOM cyzae I'py3um», mpaBo 3aHOCUTb KOH-
CTUTYLIMOHHBI UCK B KOHCTUTYLMOHHBIA CyJl UCTLBI UMEJIN TOJBKO B TOM
Cllyuae, eCJI OHU CUUTAIM CIIOPHBIM aKTOM YK€ ObUIM HapyIIEHB! UX IIpaBa
u cB000/1a IPU3HAHHAS BTOPOH TJIaBOM KOHCTUTYIHH. OTMEYSHHOE MPABHIIO
UCKJII0YaJ0 BO3MOXHOCTh M30€XKaHUSA NPEABUACHHOTO HapyLIeHUs IIpaB
JULl JIeHCTBHEM HEKOHCTUTYLIMOHHOTO HOPMAaTHBHOTO akta.” B 910 Bpems
JeHcTByIOIIas HopMa JaéT UCTIY IPaBO- OOPATHTHCS K KOHCTUTYIIMOHHOMY
CyIy Aaxe B TOM CITydae, €CIIH JIUIIO CUYUTAET, YTO Jake B OyIymieM, II0 OT-
HOUICHUIO K HEMY MOXET HapYIIUTCS MIPU3HAHHOE BTOPOH I1aBOM KOHCTH-
TYLUH IIPaBO U CBOOOJA.

Kpome BbImeynomsiHyToro, mepBUYHON pemakiueii 39-oi ctaThu mpa-
BO BHOCUTb B KOHCTHUTYLIMOHHBIN CyJ KOHCTUTYLIUOHHBII UCK KPOME Ipax-
JaH ['py3uu, IpoKuBaromMX TOJIbKO B I'py3uu npucsausaiia TOJIbKO IIPOXKU-

' Cm. Menkadse. O, Jeanu ., KommereHuus KOHCTUTYLIMOHHBIX CYZOB, )XypH. «YelI0BeK U KOHCTH-
Tymus» Ne3, 1999,64
2 OTMedyeHHOE HE pAacIpPOCTPAHAETCS HA HAPOAHOro 3ammThmka Ipysun. Cum  Kaxuanu
I, KOHCTUTYIMOHHBII KOHTpOIb B ['py3un, Teopus U aHalu3 3akoHoaarensctea, Toumucn 2011,202
’T

aM-Ke
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BaroIuX B ' py3un QU3MIECKHM THIAM I IOPHAHIecKuX tumam. Crano o1-
MEYEHO MPAaBUJIO NPEIMETOM IIPABOBOrO CIOpa, KOHCTUTYLIMOHHBIA Cy[ yC-
TaHOBWJI, 4TO 42-0f cTaTheil KOHCTUTYyUMHU ['py3uu, KOTOpBIA ompeaesser
IIpeJeNbl U COAEpPAKAHUA AOIMYCTUMOCTH K Cyly, KaKk HE3aBUCUMBIX, TaK U
OCHOBHBIX IPHUHUUIIOB KOHCTUTYLUUM ['py3un, B pe3ynbTaTe COBMECTHOIO
YTEHUS, CIUHOINTHO U HEJIBYMBICICHO CUUTAET JOMYCTHUMBIM CYOBEKTOM K
Cyly BCEX JIOAECH M OAHOBPEMEHHO IMOAPA3yMEBAE€T B KOHCTUTYLMOHHOM
CyZe BO3MO)KHOCTH 3alIUTHI IIPaB BCEX JIFOJCH KaK O0mIei IOpI/IC,HI/IKLII/II/I.Z

Lenp periiaMeHTHBIX HOPM IPABOBEJECHUS OINPEENIAIOMINX KOMIIETEH-
LU0 KOHCTUTYLUHOHHOTO CyJa CO3JaTh aJ€KBaTHBIM OepKeT IUIs 3aIlUThI
MpaB YeJOBEeKa MpPHU3HAHHBINA 42-01 CTaThEN peanm3anvy NpaB U NpU3HAH-
HYI0 KOHCTUTYIIHEH HONHBIX (pyHAaMEHTABHBIX MpaB. B cooTBeTcTBHU Ha-
3Ha4YeHHE ITHX MPaB HE MOXKET CTaTh HapyIIEHUEM (YHIaMEHTAIbHBIX TpaB
YeJloBeKa M HapylleHHEeM TpaBa OOpalleHus K cydy. B omHOU W Toil ke
HOpME KOHCTUTYLIMU HE MOXKET OBITh MMyTh JOCTHKEHHS KOHKPETHOH LIeIH
¥ BHIYACIISIONINE OCHOBBI JUISl OCTHIKEHHS 9TOM LEITH.

Takum o0Opa3oM JeHCTBYIONICH peAakiMeldl OpraHHYeCKOro 3aKOHA
I'py3un «O KOHCTUTYIIHOHHOM cyzae ['py3um» , oOpaTUTBCSI HCKOM B KOH-
CTUTYIIMOHHBIN CyJ MOTYT KaK W IpaxKJaHe 3apyOeKHBIX CTpPaH W TpakJaHe
HE UMEIONINE TPAKIAHCTBO, a TaK K€ IOPUAMYECKHE JINIA KOTOPhIE 3aperi-
CTPUPOBaHBI 3a MpenenaMu [ py3uu, eciiy 3aluiIeHbl TpeOOBaHUS YCTaHOB-
JICHHBIE JIS1 BHECEHMS HCKA.

Koncrturyunonnslii cyn I'py3un — DdpdexTHoe npaBo3amuTHoe cpea-
CTBO 3aIIMTHI NpaBa?

EBpomneiickuii cyn mpas dyenoBeka o Aeiie «ANocTols npoTus I'py3umn», BIoI-
HE TIOJIPOOHO 00CYIUII 0 KOHCTUTYIIMOHHOM cyze ['py3un kak o 3¢hdekTHoM
BHYTPETOCYAapCTBEHOM CpEICTBE 3aLUTHI IIPaB YeJ0oBeKa. B peleHuu cya
OTMETHJI, YTO «B» MOJINYHKT IEPBOr0 MyHKTa 8§9-0i cTaTbU KOHCTUTYLIMH
I'py3un obecneunBaeT MHANBHIYAIBHOE IMPAaBO OOPAIIEHUS K KOHCTHUTYIH-
OHHOMY CYIy, T.H. «HEpealbHOI» (OpMON KOHCTUTYLIMOHHOH x)ayio0Obl. B
MIPAKTUKE 3TO O3HAYaeT, YTO OTJEJIbHBIE JIMIIAa MOT'YT IOCTaBUTh 11O COMHE-
HUE KOHCTUTYLIMOHHBIM BOIIPOC [EHUCTBYIOLIETO 3aKOHOAATENBCTBA, HaXKe

' 310 03HAYaN0, UTO MHOCTPAHHEBIH TPaKTAHWH, ECIIM OH He XKW B I py3HH, He MOT o6paTHTCsS Hc-
KOM K KOHCTHTYLHOHHOMY CyZy. DTUM IIPaBOM HE MOTJIO BOCIIOJIB30BAThCS M IOPUIMYECKOE JIHIIO,
€CIIM OHO He OBUIO PErHCTPUPOBAHO HA TeppuTopur ['py3nn.

2 Cm. Pemenne mieAnyMa KOHCTHTYIMOHHOTO cyia I'pysum 2010 rona 28 wmions o jgerne Nel/466
«3amutHUK Hapoza I'py3un npotus napnameHra I'py3um».

3 Tam xe

4 Apostol v. Georgia [ECHR] Application no 40765/02, judgment of 28/11/2006
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TOTJa Korja €ro OCyuieCTBJICHUC HE BJIMACT HAa HUX B I[aHHLIﬁ MomeHT. Ofi-
HAaKO OHHM HE MOTYyT 007KaJI0BaTh OPUHATBHIC PCHICHUA TPUHATBHIC CydaMH
WK TpaXAaHCKMMU IMMOBECTKAMH, KOTOPBLIC HAIIPSAMYIO BJIUAOT Ha UX KOH-
KPETHOC COCTOSITHUE.

[To MHeHHUIO cyaa, 3Ta MOJENb WHIAUBHUIYaTbHOTO KOHCTHTYIIHOHHOTO
HCKa T0X0a Ha MOJielb BeHrepckoro KOHCTUTYLIMOHHOTO Cyna, KOTopas B
Kak B nene «Benu mpotuB Benrpum» okaszanack Hed(D(EKTHBIM CPEeICTBOM
IUIS 11eJieil 35-01 cTaThy KOHBEHIUU.

[IpyanHO¥M TaKOro 3aKIIOYEHHUs CTal0 TO, KOHCTHTYIMOHHBIA CYH
Benrpuu Obul yIOIHOMOYEH TOJIBKO Ha KOHTPOJIb KOHCTHUTYLIMOHHOCTH 3a-
KOHOB, W HE MOT OTMEHUTH WJIM UCTIPABUTh NPUHATHIE ['0OcyapcTBOM Mepo-
MPUATHS TPOTUB YaCTHBIX .

Koncruryunonnas monens I'py3uu oTiauyaeTcst OT NPaKTHK APYIHX
cTpaH, Hampumep, oT ['epmanckoii, Mcmanckoit m Yemickoil pecmyOuuk.
CyliecTBYIOIIMI B 3TUX CTpaHaX «peajbHbBIC» KOHCTUTYIIMOHHBIC MCKH Ja-
10T BO3MOXHOCTh, HCIIPABHUTh JOCTYITHOCTh (PAKTOB MpPaB U CBOOOABI OQHU-
[UaJIbHBIX JIAL, HJIH TJI¢ HApyIICHHEe ITIpaB O0ECIICYCHHOCTH KOHCTHTYIUCH
HE peleHusl CyJa, a pe3ysibTaT APYyroro BMEIIATEeNIbCTBA, 3ampeniaetT opu-
LUAJIbHBIM [TOBECTKAM, IIPOAOJDKATh HAapyLIEHHE NPaB U TaK jK€ yKa3bIBaeT
3TUM MOBECTKaM, BOCCTAHOBUTH status quo €Clid 3T0 BO3MOXKHO.

EBponelickuil cya Tak € OTMETWJ, YTO KOHCTHUTYLIMOHHBIH CYJ
I'py3un He ynoJHOMOYEH aHHYJIUPOBAaTh MHAMBUIYaJbHbIC PEIICHUS BbIHE-
CEHHblE TPAKJAHCKHUMM IIOBECTKAMHM MWJIM CYIOM, KOTOpbIE HAaIpPsIMYIO
BIIMSIOT Ha IpaBa UCTLA (KaK (U3NYECKOT0 TaK pUArYecKoro auna). B pe-
3yJbTaTe OOBSIBICHUS MPABOBOTO WX APYroro HOPMaTHBHOTO aKTa HEKOH-
CTUTYLIMOHHBIM HE CJIEJyeT Ha OCHOBaHMHU CIIOPHOI'O aKTa aHHYJIUPOBaHHE
y>Ke TPUHATOTO PELICHUS cyﬂa.4 EBpomneiickuii cyn mo aeiny AmocTona Tak
K€ OTMETHJI, JJIU TOTO 4YTOO CPEACTBO 3alIUTHI ObUIO A((HEKTUBHBIM, OHO
IIPOCTO HE TOJIBKO KOCBEHHO JIOJIKHO 3aIlUTUTH NPEIBUICHHbIE KOHBEHIUEH
mpaBa’, HO JIOJDKHO 00ECIIeUHTh GBICTPOE YIOBICTBOPEHHE HCKOBBIX Ipe-
TEH3UH CYIIECTBYIOIINE ISl KOHKPETHOTO yIiepoa.

' 35-as cTcTha EBpOMEiicKOl KOHBEHIMHI ONPE/IENSeT Te 00A3aTebHbIE TIOPAAKH, 3alMTa KOTOPBIX
obsi3arensHa, 4T00 EBpormeiickuil cya mpaB 4denoBeKa IPUHSII HAa PACCMOTPEHHE jKalo0y KOHKpET-
HOTO JINIA.

2 Cm. Benn npotus Benrpuu, 30/06/1993

3 Cm. Hartman v. Gzech Republik, [ECHR] Application no 53541/99, judgment of 03/12/2003, Sur-
meli v. Germany, [ECHR] Application no 75529/01, judgment of 08/06/2006

* « O KOHCTHTYIHOHHOM cysie ['py3un» opraHuyeckuii 3akoH I'py3uu, 22-as CTaThs, TIOBECTKH Tap-
namenta, Ne001, 27.02.1996

* Deweer v/ Belgium, [ECHR] Application no 6903/75, judgment of 27/2/1980
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Hcxons U3 BbILIEyKa3aHHOIO, IO Jielly AIOCToNa CyJ PeLId, 4To
CyLIECTBYIOLIasl B Hacrosiee Bpems B ['py3un cucteMa MHIUBUAYAIBHOTO
KOHCTUTYLIMOHHOTO MCKa, Y KOTOpPOH He XBaTaeT 3(h(EKTHOT0 MEXaHU3Ma,
IIPEUIOKUTD HKAITYIOIEMYCs NPSIMOE€ U KOHKPETHOE CPEJCTBO Ul MCIIpaB-
JIEHUsI HapyLIeHUH 3allUThl IPaB YeI0BeKa, HE MOXKET paccMaTpuBaThcs CO-
OTBETCTBYIOILIUM CPEACTBOM 3aLLUTHI IPaB.

Hanmo ckazaTp 4To 00 OTMEUEHHOH IpobieMe TroBOPSAT HE TONBKO 3a
MpeJieslaMu CTpaHbl. BBIBIIBIN WiieH KOHCTUTYIIMOHHOTO cyna ['py3un mpod.
b. 3ounze 3asBiser: «Y KOHCTUTYLHOHHOIO CyJa HETy BO3MOXXHOCTH KOH-
TPOJIUPOBATEH OOIIME CYHBl, CyJ aHHYIMPYET HOPMATHBHBIH aKT, HO «yMOET
PYKW» Ui IEPECMOTpa MPUHATHIX HA OCHOBAHMHU 3THX aKTOB peLICHUs. 3a-
KOHOJATeJIbCTBO HE AT BO3MOXKHOCThH IEPECMOTPETh PEIEHUs CyAoB. A
KOHTPOJIb PELIEHUS CYJ OB CHUMAET 3Ty npo6JIeMy.»1

Hosgeiilee npeneaeHTHOE IPaBO KOHCTUTYLIMOHHOI'O CyJa CAENaJI0 3Ty
npobnemy G6onee Buaumoi. Ilo meny «Hapoaupiii 3ammtHuk ['py3um, rpax-
nanuH ['pysun Onrymka Cabaypu u rpaxngaHuH Poccuiickoit denepanyu
3Buag Manua npoTuB napiamenTta ['py3um» KOHCTHTYLHOHHBIN Cyz o0Iue
CyIbl, paKTUIeCKH, OOBHHII B HEKOHCTUTYIIMOHHOM JICHICTBHE U B HApyIIe-
HHUY YEJIOBEUYECKUX IPaB, HO PE3yNbTaT HE MOCIe[0BaN, IPUUUHOMN ObLT KOH-
CTUTYLIMOHHBIN MaH/AT, II0 KOTOPOMY OH HE MOKET OCYILECTBUTH KOHTPOJIb
pelIeHui 00IMX CyI0B.

Uro kacaercs ombITa Ipyrux crpad. Hajgo mpuHuMaTh BO BHUMAaHHE
MHEHUE, 4TO «3aKOHOAATEIbCTBO HEKOTOPBIX CTPAH 3alUIIAECT HE TOJBKO
3aKOHOJATEJIBHOE M HCIIOJIHUTENbHOE IIPABUTEIbCTBO, HO U BO3MOXKHBIN
MIPOM3BOJI OT CTOPOHBI IPAaBUTENILCTBA. B 4acTHOCTH y rpakiaH €cTb BO3-
MOKHOCTB, 00XalOBaTh HE TOJBKO 3aKOHBI, aKThl MPE3UACHTA WIH MPaBU-
TEJIECTBA, HO M T€ PEIICHHs OOIMHUX CyIOB, KOTOPBIE IOCITal0T HA MX KOH-
CTUTYLIIOHHBIE HpaBa».3

IIpaBoM KOHTpOIS peleHus OOIUX CYJO0B 00OPYAOBaHbI TPU CTPaHbI
IMOCTCOBETCKOTO MpoCTpaHcTBa: AsempGamkan’, Pecrybnuka Benapycs u

' 3oudse. 5. KOHCTUTYIMOHHBIH KOHTPOS ¥ TIOPSIIOK JocTosHmi B ['pyswu, Témmicu 2007,187

? Pemenne KOHCTHTYIHOHHOTO cyaa I'pysun 2009 roza 13 mas Nel/1/428,447,459 neno «Ha-
poaHblil 3amuTHUK ['py3uu, rpaxnanud ['pysun Enrymxa Cabaypu u rpaxxaanun Poccuiickoit de-
neparuu 3Buajg MaHHa IPOTUB MapiaMenTa ['py3um»; o0 dToi ke mpobieMe paccyxaal KOHCTUTY-
IIMOHHBIN Cy[ 0 AeNax: «Acomuanus MOJOIbIX opucToB I'py3nn u rpaxknanka Pycynan Tabaranze
npotus napiamenta ['py3umn».14/07/2006; «I'paxnanka ['py3un Huno Bypmkananse npotus mapuna-
menTa ['py3um»(Bepauxr), 22/03/2010.
} Keepenuxunadse I'., TIpapoBas 3al1uTa KOHCTUTYIIMH U MOJIENTH KOHCTHTYIMOHHOH IOCTUIIMM: He-
KOTOpBIE TEOPETUUECKHE BOIPOCHI, )KypHa «YesoBek u KoHCTUTYus», Ne3, 2006, 40
* KoncTutyrms Asep6aiikana, 130-ast cTaThs, 4-bIif TTyHKT.
3 Koncrurymus Pecry6mikn Benopych, crates 1160-as,
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TaI[)KI/IKI/ICTaH.ICpeI[I/I cTpaH EBpomnbl KJIacCMYECKUN IPUMEDP aHOJIOTUCTH-
YECKOW CHUCTEMBI KOHCTHUTYIIMOHHOTO KOHTPOIS KOHCTHUTYIIMOHHOE IPaBO
®denepaTuBHOI pecyOIuKH FepMaHI/II/Iz. ITonHOMOUYME OCYIIIECTBICHUS
KOHTPOJIS HaJ pPEUICHUSMHU OOIIMX CYJOB JaHO KOHCTUTYIHOHHOMY CYIY
Vcnanmn.’

KonTtpoab cynedHo# BiaacTu, a He elllé 0/lHA CTyleHb JeCTHUIIbI MPaBo-
cyausillocrie paccMOTpeHHS KOHCTHTYIIHOHHBIM CyJIOM pa3HBIX MOJEJeH
KOHCTHTYIIMOHHOTO KOHTPOJIS PEICHUH OOIIUX CYJOB, PE3yJbTaTOM MOTYT
c(hopMUpPOBATHCS HECKOJIBKO T€X 0COOEHHOCTEH, KOTOPBhIE MOTYT OBITH y Ta-
KOTO TOAX0/1a: DTO €Ille OJJUH MEXaHNU3M 3alllUThI IPAB YeIIOBEKA.
DTy MOJIeNIb TEOPETUKH OIPABIBIBAIOT TEM, YTO aKThl BEPXOBHOTO Cyla HO-
caT «KBa3sMHOPMATUBHBINY XapaKTep, COJAEHCTBYET YCTAaHOBIEHUIO €JIUHO-
00pa3HOro ONpPEIeICHNs ¥ BKIIFOUACT HENPSMBIC YKa3aHUS JUIs Cy,}:[OB.S
Mexny cynamMu ¥ KOHCTHTYIIMOHHBIMH CYIaMH C(OPMHPYETCS OJHO-
00pasHasi «KKOHKYPEHIIHS», YTO 00CCIICUUT MOBBINICHUE KAYECTBA U OTBETCT-
BEHHOCTH B PEIICHUSAX OOIINX CyzLOB.6
VY o0ImuX Cy/I0B B «HOBOW JEMOKPATHE» MEHBIIIC TPAIUIIMA HE3aBUCUMOCTH,
YTO €CJIU y4eCTh 3HAUCHNE WHCTUTYIIMOHAIBHOW MaMSTH, PEIA0IIee B MPo-
necce (OpMHPOBAHMSA KOHCTUTYIIMOHAIM3MA. A KOHCTHTYILMOHHBIA CyI OT
TaKOH TpaIuIuu CBO60,Z[€H.7

! Koucturynus TakukucTana, ctatha 89-as (KOHCTHTYIHMOHHOE NPaBo 3apyGekHBIX CTPaH, peaK-
TUpoBaHueM B.I oHamBuiN).

2 Menab6de B.Ilapajgurma KOHKPETHOTO KOHTPOIS B KOHCTHTYIMOHAIIN3ME, KOHCTHTYLIHOHHEIE H
MEK/IyHApOJHbIE MEXaHU3MBbI 3aIUThI IPaB 4enoBeka, noj penakuueit K.Kopkenua, Tommucn 2010,
140

3 Ileapy T'.. YKOpeHeHHe KOHCTHTYIIHOHHOTO 3aKOHOJATEIHCTBA B IOCTKOMYHHHCTHUECKOH EBpo-
ne, nepeon K.Anekcunze, npeaucnosue [Marpuimun M. Banmu u nox penakuuerr K.Ky6namsuiy,
To6unucu, 2003, 67

* Mena6oe B.Ilapagurva KOHKPETHOTO KOHTPOJNS B KOHCTHTYIMOHHANN3bME, KOHCTUTYIIHOHHBIE I
MEK/IyHapOJHbIE MEXaHU3MbI 3aLIMTHI NIPaB 4enoBeka, noj penakuueit K.Kopkenua, Tommicu 2010,
142

3 KOHCTHTYIIMOHHBIE N3MEHEHNsT «ACOTMAITHS MOJIOBHIX I0pHCTOB I'py3umy. 5

B manoM ciryuae MOXeM MMETb J€JI0 ¢ ABOMHBIM d((EeKTOM, KOra KpOMe OTMEUEHHOTO TIPOU30H-
IET CTHMYJISINUS IIPe/ICTaBIeHNI KOHCTUTYIIHU- y CyZeH oOmuX cy1oB OyaeT emeé Ooibile MOTHBaA-
IIUY 1 MHTEpeca HeOCPEACTBEHHO PACCMOTPEHHMSI KOHKPETHOT'O JieJia, OHU HO He CTOPOHA 0OpaTUTh-
¢Sl K KOHCTUTYUHOHHOMY cyany. Cm. Illapawuosze . M. TlepcrieKTHBBI IPUCBAMBAHMS TIOJTHOMOYHUIL
Ha PaCCMOTPEHHE «PealbHBIX» KOHCTUTYIHOHHBIX HCKOB KOHCTHTYIHOHHOMY cyny ['py3uu., KoH-
CTUTYLMOHHBIE W MEXIyHapOIHbIe MEXaHW3MBI 3aIlUTHI IIPaB dYelloBeKa., op penakropcrsoM K.
Kopkenuna, Tounucu 2010, 210

" Mena6oe B.lapagurmMa KOHKPETHOTO KOHTPOJS B KOHCTHTYIHMOHATH3ME, KOHCTHTYIHOHHBIE H
MeXyHapOIHble MEXaHU3MBI 3allUThI [IpaB desioBeka, nox pexaxuueii K.Kopkenna, Tommicu 2010,
143
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KoHCTUTYIIMOHHBIN Cyl, KOTOPBIN CErofHsl OTJINYAETCS] OT CHUCTEMBI
OONIMX CYJIOB, HCIIOJHSET BAXKHYIO (DYHKITUIO, HO OBLTO OBI O0Jiee 3P HEeKTHO
pacuIMpeHue 3TUX (QYHKIHA, MOJHOMOYHN, ¥ COOTBETCTBEHHO OCHOBY 00-
partieHus K

3akiarouenne

B Tpyzne Obu10 paccMoTpeHO mpaBo oOpaiieHus K cyay, Kak GpyHmaaMeH-
TAJILHBIN aCIeKT peaM3aliy IMpaBa CIPABEUINBOTO Cyda, B COOTBETCTBHH
IPY3UHCKOTO ¥ MEXIYHAPOJHOTO 3aKOHOIATENLCTBA, TAK K€ BBISBUIOCH
3HaYEeHHUE ONMUPAsCh Ha MPELEICHTHOE TPaBO.

Braumanue oOpaTuiiock Ha OOpalleHHe W CBsI3b B IIPAaBOBOHM CHCTEME
I'py3un u 3apyOexHBIX cTpaH. B Tpyzme Tk ke 00CykIajaoch paclinpeHne
MPEIeNIOB O0OpalieHns K KOHCTHTYIIHOHHOMY CyJly W €ro HOJHOMOYHUH H
OBLI c/IeNaH BBIBOI, YTO JKEIATeNbHO, 4T00 B [ py3un KOHCTUTYLIHOHOMY CY-
Iy OBLIO MPHCBOCHO KOMIIETCHIIUS KOHTPOJIS PEIICHUN PHUHSATHIX OOIIUMHE
CyJlaMH, YeM CO3IaJUM OJHOOOpa3HbId (PUIBTP, KOTOPHIH AOBEAET 10 MH-
HUMYMa YHCIICHHOCTH JIeN MmochkutaeMbix B CtpacOypr 3a cuét 3ddekTHoro
paccMOTpeHMsl A€l Ha HallMOHAJIbHOM ypOBHE. BMmecTe ¢ 3TUM IOXOXeH
CHCTEMOM CTAHET BO3MOXKHBIM HarpyskKa KOHCTUTYIHHOHHOI'O Cyaa KaK IIpa-
BO3AIIUTHOTO OpraHa W CO3MaHME Ul JHIl OOJBINE MPABOBHIX T'apaHTHH B
HATIPaBIICHUU PAKTUIECKOW PeaNnu3aliy UX Ipas .
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MuxaiisioBa ElcaTepMHal

KoHcTUTYLIMOHHO-TIPABOBBIE 0COGEHHOCTH
peryJMpoBaHust
NPUTPAHNYHOTO COTPYAHNYECTBA
B (helepaTHBHBIX rOCy1apCcTBax

BBenenne

TpaauoHHO TIpH U3YYCHHUH BOIPOCA Pa3TPaHUUCHUS MPEIMETOB BEICHHS
U TTOTHOMOYHH MEXIy (elnepaueil  ee CyObeKTaMH SKCIEPTHOE COOOIIe-
cTBO (oKycupyercs Ha chepe BHYTPEHHEH MOJUTHKH TOCYIAapCTBA, OTKA3bI-
BasICh OT PACCMOTPEHUS BHEUIHHUX CBS3EH, BHIS B HUX IpPEAMET HCKIIOUH-
TENBHOTO BeaeHHs (eeparn’. OIHAKO, B MOCIEIHEE BPEMs BCE Yallle 3BY-
YaT yTBEPXKACHUS O YACTUYHON MEXIYHapOAHOH MpaBOCYOBEKTHOCTH UJie-
HOB ¢enepanuu. Takoe HaIOXKEHUE HPSMO TPOTHBOIIOIOKHBIX TOUEK 3pe-
HUSI TI0 TIOBOIY KOHCTHTYIIMOHHO-TIPABOBBIX OCOOCHHOCTEH peTyIHpOBaHISI
BHEIIHUX CBs3ed B (heAepaTUBHBIX rOCYAapCTBAaX CO3JAeT MOYBY AJS JTHUC-
KyCCHUH ¥ HOBBIX UCCJIEI0BAaHUN.

Haubonee ceppe3Ho MpoOIEMBI pa3rpaHUYCHUST TIPEIMETOB BEICHUS
denepaumu U ee CyOBEKTOB MPOSBIAIOTCA B OCYIIECTBICHUU TaKOTO BHUAA
MEXIyHapOJHOH! JIeATEIbHOCTY PETUOHOB, KaK IIPUTPAHUYHOE COTPYIHHUYE-
CTBO. DTO 00YCIIOBIIEHO MHOTOYPOBHEBOW CTPYKTYpOW M CTpAaTErHUECKOU
3HaYMMOCTBIO  OTOTO  KOMIOHECHTa BHEIIHMUX  CBS3CH  ToCydapcT-
Ba. [IpurpanndHoe cOTpyJHHMYECTBO, HAXOMSIIEECs HAa CTHIKE BHEUIHEH U
BHYTPEHHEH MOJIHUTHKH, JOJDKHO paCCMAaTPUBATHCS KaK HEOThEMIICMasl 9acTh
BHEITHCTIONUTHICCKOH TOKTPUHBI rocymapcTBa M 3()(EKTHBHEIH CIOCO0
obecrnieueHus] HALIMOHATILHON 0€30MacHOCTH IMyTEM CO3JaHHs «Iosica JoOpo-
COCEJICTBay TI0 TIEPUMETPY €TI0 TPAHHUIL.

KittoueBoi moTeHIMAT pa3BUTH COTPYAHHUYECTBA MEXKIY HPUTPAHUY-
HBIMU PETHOHAMH, 3aJI0’KEH B HEIIOCPECTBEHHOM ONM30CTH UX TEPPUTOPHIA,
B MPEKPAaCHOM 3HAaHUM «COCeIa», B OOIHOCTH HH(PPACTPYKTYPHI, & TaKXKe

' Crynentka ®akynrera I'ocynapcrennoro Yipapnenus MockoBckoro I'ocy1apcTBeHHOro YHH-
Bepcutera uMeHu M.B. Jlomonocosa, Poccus.

2 Tonerwix B.JI. MexayHapoiHas 1esTenbHOCTh cyObhekToB Poccuiickoii denepariiu. — M.: Mex-
JyHapojaHble oTHOmeHus, 2004. —c. 7.
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MHOTHX TpoOJeM W BOMPOCOB, HEMOCPEJICTBCHHO 3aTpParvBalolINX JIIOJEH,
TIPOKUBAOIIHX 110 00€ CTOPOHBI TOCYNAPCTBCHHON TPAHUIIEL.

CMEXHOCTh HKOHOMHUYECKOTO, KOJOTMYECKOTO U KyJIbTYPHOTO IpO-
CTpaHCTBa JAOJHKHA CTUMYJIMPOBATH NOCTPOCHUE TAKOW MOJIEIHN OTHOIICHHM,
KOTOpasi yCTpaMBaeT W Ty M JAPYTYIO CTOpOHY'. B KOHEYHOM cueTe, IpHrpa-
HUYHOE COTPYJHMYECTBO MOXKET MO3UTUBHO BIMATH U Ha XapakTep IBYCTO-
POHHHMX MEXTOCYJapCTBEHHBIX OTHOLICHHUI, YTO OTBEYACT JOJITOCPOYHBIM
HUHTepecaM rocy1apCTB.

Poccust xak (emepaTMBHOE TOCYHApCTBO, YHCIO TOCYNApCTB-COCEACH
KOTOPOT0 HACUMUTHIBAET 16, a MPOTSKEHHOCTh CYXOIYTHOI M MOpPCKOi rpa-
HULBI peBbilIaeT 60 ThICSY KUIOMETPOB, BECbMa 3aUHTEPECOBaHA B U3yYe-
HUH anpoOHpPOBAHHBIX MOJENCH W MEXaHU3MOB MPHUTPAHHIHOTO COTPYAHH-
4ecTBa € 1EIbl0 3((EKTUBHOTO UCIOIB30BAHMUS BO3MOXKHOCTEH It pa3Bu-
THSI, CYIIECTBYIOIIUX B 3TOMU cdepe.

VYuureiBas, uro 76,6% Teppuropuu Poccuiickoit denepaunu, Ha KOTO-
poit npoxuBaeT cBbllle 43% HaceleHUs, UMEET CTaTyC MPUTPaHUYHBIX pe-
TMOHOB MOXHO C BBICOKOM Jl0JIell yBEpEHHOCTH IIPOTHO3UPOBATh,
YTO aKTyaJbHOCTb TEMAaTUKU IPUTPAHUYHOTO COTPYIHUYECTBA U €ro HcC-
MOJIb30BaHUS AJIS Liesiel perHOHAIBHOTO Pa3BUTUS OyJET HapacTaThb.

Llenp naHHOM pabOTHI COCTOUT B HCCIIEIOBAHUM BIUSHUA (PeepaTuB-
HOU (POPMBI TOCYIAPCTBEHHOTO YCTPOHCTBA HA PETYIMPOBAHUE NPUTPAHIY-
HOT'0 COTPYAHHUYECTBA KaK KOMIIOHEHTa CHCTEMbl MEKIYHAPOJHBIX U BHEII-
HE3KOHOMMUECKUX CBsi3el cyObEeKTOB (heaepalui.

1 nocTuKeHus MOCTaBIEHHOM LeNU IpearnoaracTcsl peleHue cie-
JIYIOIUX 3ajau:

- 000011IeHNEe TEOPETUYECKUX 3HAHUI MO TeMaTHKe (peepaTUBHOTO ro-
cyllapcTBa M MEXIyHAPOTHOU MPaBOCYOBbEKTHOCTH YJICHOB (e/iepalnu;

- aHamM3 KOHCTUTYIIMOHHO-TIPABOBEIX CIIOCOOOB pacmpenesieHus KOM-
HETEHIMU MeXy (enepanuei u ee cy0ObeKTaMu;

- COOTHECEHUE I0PUIUYECKU 3aKPEIJIEHHOIO PaclpeaeIeH s II0JIHOMO-
guii B cepe MEKTYHAPOJHOTO COTPYAHHUECTBA MEXIY (ermepanueit u ee
CyObeKkTaMH C HPAKTHKON OCYIECTBICHUS BHEIIHUX CBA3eH CyOBbEKTaMU
denepanmu;

- YTOYHEHHME OCHOBHBIX IMOHSATHHM II0 TEMAaTHKE MPUIPAaHUYHOIO CO-
TPYJHHUYECTBA;

- PacCMOTPEHUE UCTOPUM U 3BOJIIOLUY NPUTPAHUYHOIO COTPYIHUUECT-
Ba B EBpore;

! Tonctos B.K. TIpurpanudHOe cOTPYTHHIECTBO: OTIBIT, IPOGIEMBI U TepcrieKTHBEL Bapuayn: W3n-
Bo Antl'TY, 2008. - C.5
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-aHaJIN3 HOPMATUBHO-IIPABOBOM 0a3bl MPUTPAHUYHOTO COTPYIHUICCTBA
B (peIepaTHBHOM TOCYAapCTBE U BBISBICHHE €€ CIICIU(DIKI;

- OCBellleHHEe pa3BUTUsl (DefepaTUBHbIX OTHouIeHuil B Poccum uepes
MPU3MY U3MEHCHUS IPAKTUKU U MPABOBBIX OCHOB OCYILECTBICHUS BHEUTHUX
cBsi3eit cyobekTamu PO;

- HW3yYeHHE KOMIUICKCHOTO HAIIMOHAJIHHOTO POCCHUCKOIO 3aKOHOJA-
TEJIECTBA 110 PETYIMPOBAHMIO BHEIIHUX CBS3CH M NMPHUTPAHHYHOTO COTPYI-
HUYECTBA PETHOHOB;

- BBELIBIICHHE UMEIOMIUXCS MpoOieM, MpoOeIoB U KOJUTH3UH B KOHCTH-
TYLIUOHHO-TIPaBOBOM 0a3e MPUTPAHUYHOIO COTpyAHMYecTBa B PD, mouck
MyTEeH yCTpaHCHUS STHX HETOCTATKOB.

Jns pemeHns STHX 3amad MPUMEHSUTICH METOIBI aHAIOTHH, CHHTE3a,
CPaBHHUTENBHO-IIPABOBOT'O U CPABHUTEIHHO-UCTOPUUECKOIO aHAIN3A.

B xoxe moaroToBku paboTHl OBUIM U3Y4EHBI (pefepanbHble KOHCTUTY-
uun psga rocynapctB (Poccun, I'epmannu, CIIA, Kananer, Manun), mex-
JyHapOJHbIE HOPMATHBHBIE aKThl B OOJIACTH MPUIPAHUYHOTO COTPYIHHYE-
ctBa (EBpomneiickasi paMouHast KOHBEHIHSI O MPUTPAHUYHOM COTPYTHHYECT-
BE TEPPUTOPHUATBHBIX co00mecTB u Biacte oT 21 mas 1980 r., omomHu-
TeJbHBIN MPoTOKON 0T 9 HOAOPA 1995 1. u I[Ipotokon Ne2 ot 5 mas 1998 ro-
Ja K Hel), denepanbHbIe 3aKOHBI B 00JIACTH MEXIYHapOTHBIX CBS3CH H
BHEIIHEAKOHOMUYECKOH JeaTebHOCTH cyOhekToB PD, 3akoHOMpPOEKTH «O
MpUTPaHUYIHOM coTpyaHudecTBe B PD» (B pemakiuu 2004 u 2008 ronos), a
TaK)Ke KOHILICTIUU BHEIIHEH MOJUTUKU U MPUTPAHUYHOTO COTPYJHHYECTBA
Poccun.

[Ipn o3HAKOMIIEHHH C TEOPETHYECKHM MaTepHajoM Io TeMe (dexepa-
nu3Ma U (enepaTUBHBIX OTHOLICHUH, peaju3aliyd MPUHLMIA pa3feseHHs
MPEAMETOB BEACHUS U MOJTHOMOYMI MEKAY IIEHTPOM U PETMOHAMHU, IIPUTpa-
HUYHOTO COTPYIHHYECTBA W MPUTPAHUIHBIX PETHOHOB OBLIN HCIONB30BAHEL
MoHorpahuu U yueOHbIE MOCOOUS JJIst BBICIIEH IIKOJIBI KOHCTUTYLHOHHO-
IIPAaBOBOM, MEXAYHapOJHO-IIPABOBOM M IOJIMTOJIOTMYECKON HAIpPaBICHHO-
CTH, JUTEpATypa IO CBPOICHCKON MHTErpanuy ¥ PerHOHATHHOMY B3aUMO-
IEUCTBHIO.

WHTepHeT-pecypchl, IPUBICUCHHBIC B XOJ¢ HAaNWCaHUs JaHHOU pabo-
TBI, TIPENCTABISIIOT COOOI ANEKTPOHHBIC IyOJIMKALUM CTaTeil SKCHEPTOB-
MEKIYHAPOIHUKOB U DJICKTPOHHBIC BEPCHH aBTOpe(epaToB Ha COMCKAHUE
KaHAUJATCKON CTEIEHU.

[TomBoast UTOTH 3TAIly WCCIECIOBAHUS JIUTEPATypPhl, OTMETHM, YTO aHa-
T3 CHCHU(UKH PEryIUpOBaHUS MPUTPAHUIHOTO COTPYAHUYECTBA B (ee-
PaTHBHBIX TOCYJApCTBaX C TOYKM 3pPEHUsI KOHCTUTYLIMOHHOTO MpaBa BCTpe-
9aeTcsl IOBOJIBHO PEAKO, Yallle OH 3aMEHSETCS OMHCAHHEM INPAKTUKU yda-
CTHS WICHOB (eIepalli B MEeXIyHApOTHOM oOmmeHnr. DeHOMEeH MexXTyHa-
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POIHOM AeSITeNbHOCTH CyOBEKTOB (perepanni HTHOPUPYETCS B Y4€OHBIX TO-
COOMSAX M OCBEIICH MUCKIIOYUTEIFHO B MOHOTPa(UIX, YTO CBUACTEIBCTBYET
00 OTCYTCTBMH KOHCEHCYca 10 3TOMY BONpPOCY B akageMmudeckoi cpene. U3
3TOTO CIEIYyEeT, YTO T€Ma pa3rpaHUYCHUsI IIOJIHOMOYHH B cepe MexTyHa-
POIHOTO COTPYAHUYECTBA B (PeICpAaTHBHOM T'OCYAApCTBE CIIe HE MepeInia B
MO3HIUI0 KOHCTHTYLIUOHHO-TIPABOBBIX ITOCTYJIATOB M CETOTHS HAaXOMUTCS B
COCTOSIHMM BEpUHLINPYEMOro HAyIHOT'O 3HAHUS.

Taxum 00pa3oM, yCBOCHHE HAKOIUIEHHOTO B TCOPUH MEKIYHAPOIHOTO
¥ KOHCTUTYIIHOHHOTO IIpaBa aHAN3a PaCIpeNeNICHHS ITOJTHOMOYHA MEXKIY
tbenepanueil u ee cyobekTaMu B chepe MEXITYHAPOIHOTO COTPYIAHUYECTBA,
MHTEpIIpETays M JONOJIHEHHE 3TOTO MaTepuaya ¢ y4eTOM OCOOCHHOCTEH
MPUTPAHUIHOTO COTPYIHUIECTBA, HAPSITY CO CPABHCHHUEM MOJTYYCHHBIX BBI-
KJIQI0K C JACUCTBYIOIIUM POCCHHCKHAM 3aKOHOJATEIBCTBOM IPEICTABISAETCA
JIOCTATOYHO IICHHOM UCCIIeIOBATENbCKON HApaOOTKOM.

I. ®EJEPATUBHOE TIOCYJAPCTBO KAK VYYACTHHK
MEXXJIYHAPO/JHBIX CBS3EN

1.1. Ocodennoctu ¢eneparuBHoii GopMbI rOCyIapCTBEHHOT0 YCTPOHCT-
Ba

BonmbIIMHCTBO YHUBEPCUTETCKUX yUEOHHKOB IO KypCY KOHCTUTYIIHOHHOTO
mpaBa IMOJ TEPMUHOM «20CY0apCmEeHHoe YCMpoUucnmeoy TIOHUMAIOT BHYT-
PCHHIOIO CTPYKTYpPY TOCYIapcTBa, €ro CTaTyc B IIEJIOM, MOJO0KEHHE ero OT-
JCJIIbHBIX yacTe M Hux BSaI/IMOOTHO]_HeHI/IHI. Ilo crenenu HCHTpaJIM3alnuu
MOJTHOMOYHWH B TOpsiIKe yOBIBaHWUA (POPMBI TOCYIapCTBEHHOTO YCTPOUCTBA
MOJIPA3ACIIFOTCS Ha YHUTAPHOE TOCYNApCTBO; YHUTAPHOE TOCYIapCTBO C aB-
TOHOMUSAMH; (elIepaIfio; COI3HOe rocyaapcTBo . OCTaHOBUMCS Ha NEPBOM
U TpeThed (opMax TroCyTapCTBEHHOTO YCTPOWCTBA KaK Ha OCHOBHBIX H
MPUHIMITHATBHO BaXKHBIX JUTSA HAIICH paOOTHI.

YHuutapHoe (J1aT. unitas — elMHOE, CIIUTHOE) TOCYJIapCTBO UMEET B CBO-
€M COCTaBe aJMHHHCTPATHBHO-TCPPUTOPUANBHBIC CAWHUILI, YIPaBICHUE
KOTOPHIMU HOCHT LICHTPAIM30BaHHEIA XapaKkTep .

Oenepauus (nat. federatio — coro3) mpeacrapnser coboil rocymapct-
BEHHBI COI03, B KOTOPBIN BXOASAT TOCYIAapCTBEHHBIC 00pa3oOBaHUs, MMEIO-

! Apaxbsu C.A. Koncrurymuonsoe npao Poccun: yueGHsiit Kype. — 2 u3/1., nepepad.u 101 — B 2 T.
T.2. — M.: FOpucts, 2006. — 21 c.

2 BespykoB A. B. KOHCTHTYLIHOHHO-TIPaBOBBIE aCIIEKThI B3auMozeiicTaus Poccniickoii denepariy 1
cyowsexToB Poccuiickoit @enepanuu. - ExarepunOypr, 2001.

3 Toncrwix B.JI. MexayHapoiHas 1esTelbHOCTh cyObhekToB Poccuiickoii denepartin. — M.: Mex-
JlyHapoaHble oTHomeHus, 2004. — 9 c.
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[IMe IOPUINYECKYI0 CaMOCTOSATEIBHOCTh, (POPMAILHO OTPAHUYCHHYIO JIUIIIb
MpaBaMHu 3TOTO coro3a’.

B3aumopeiicTBus ¢ penepaibHBIMU OpraHaMU XapaKTepU3YIOTCS HalU-
YUECM ,Z[ByX CaMOOpFaHHSyI-OH.[I/IXCSI U CaAMOCTOATCIIBHBIX ypOBHeﬁ rocyz[ap—
cTBeHHOH BnacTH. CIOXHOCTb W MHOTOTPAHHOCTH OTHOIIEHHUH MO3BOJISET
KJIacCH(DHUIMPOBATh WX MO PA3IMYHBIM OCHOBAaHHUAM: MO CyOBEKTaM (TOpH-
30HTAJIBHBIC U BepTI/IKaJ'ILHI)Ie OTHOLUCHHA, Me>1<11y OpFaHaMI/I OOHOTO ypOBH?I
W pa3HBIX YPOBHEH); M0 XapaKTepy B3aMMOOTHOIICHHH (OTHOIICHHUS CyOop-
JIUHAIIMN, KOOTICpalH, KOOPIUHAIIMY, KOHKYPEHIIUH WIH KOH(JIMKTA); IO
co/iepKaHuIo (MMOTUTHYECKHE, aJMUHUCTPATUBHEIC, (1)141{chom,Ie).2

B yHuTapHOM rocymapcTBe BO3MOXKHA OOJIbINIAsi JTOJIsSi BMEIIATEIhCTBA
(«MHTEpBEHIMKY) IICHTPA B Aeiia TeppuTopuii. B dhenepaTuBHOM rocynapcrt-
BE MacIITa0bl BMEIIATEILCTBA MEHbBINE W MPOUCXOJUT OHO TOJBKO B JKC-
TPEMAIBHBIX YCIOBUSX WM NPH SIBHOM HapyIICHUH CyOBEKTOM 3aKOHOMA-
TenbcTBa (efepanui. BMecTo TUPEKTHBHBIX CPEACTB BO3IACHCTBUA B (ele-
PaTUBHOM TOCYIapCTBE CYOBEKTY CKOpee OyIyT mpejjiaraTh CaMoOMy HCIIpa-
BHUTH ITOJIOKCHUC J'II/I6O OCHOpI/ITI) €ro akKT B opraHe KOHCTI/ITyHI/IOHHOFO Hpa—
BOCYIHUS H KOHTpon;I3 .

1.2. XapakTepucTHKa NpaBocyObEKTHOCTH 4JIeHOB (eepanun B MekK-
AYHAPOJXHOM COTPYIHHYECTBE

Odenepanyu Co3AaBANKUCH CYBEPCHHBIMU TOCYJApCTBaMH, KaK MPaBHIIO, HA
OCHOBaHMH MEXKIyHApOJIHOrO a0roBopa. UseHsl deaepanuy COXpaHHIH B
OIPE/ICIICHHON CTEMEHN CBOK0 CAMOCTOSITENIbHOCTh B paMKax (eaepaTuBHO-
r0 rocynapcTBa, HO CO BPEMEHEM YTPATHIM MEXKIYHAPOAHYIO MPaBOCYOb-
exkTtHocTh. Desrepanys Kak TocyJapcTBO Mpruodpesa CBOMCTBO CyObeKTa Me-
JKILYHAPOHOTO paBa’. ITo 00YCIOBICHO CyBEPECHHON OCHOBOI TOCYAApCT-
Ba, BBIPAXXCHHOH B MOJHOTE MOJHOMOYHIN BO BHEIIHETIOJUTHYCCKOHN Ies-
TEJIFHOCTH, @ TaKXe B TOM, YTO IOPUCAMKIUS (eepaTHBHOTO TOCYapCTBa
MO/Ipa3yMeBaeT peajn3aliio PHHAISKAIMX eMy MEXKIyHAPOAHbBIX TIPaB U
TPUHATHIX Ha ce0s MEKTYHAPOIHBIX 00s3aTENbCTB Ha BCEH TEPPUTOPUU TO-
CyAapcTBa.

! KoHcTHTYIIMOHHOE TIPaBo 3apyOeXKHBIX CTpaH: yIeGHUK JUIS CTYIEHTOB By30B — 2-€ H3]1., Mepepad.
u non. — M.: KOHUTU-JAHA: 3akon u mpaso, 2009. — 178 c.

2 Ocasenmok A.M. TocynapcTBeHHas OpraHH3alus CyObeKTOB (eaepaiii, MECTHOE YIpaBICHUE 1
caMOyIIpaBJIeHUE B 3apyOeXHBIX CcTpaHax. - 161 c.

3 KOHCTHTYIIMOHHOE TIPABO: YHIMKIONEHUECKHit Cl1oBaps. - 617 c.

* Ocob6eHHOCTH MK TyHAPOIHO#H TTPAaBOCYGBEKTHOCTH MPOCTHIX YHHTAPHBIX ¥ CIOKHBIX TOCYIAPCTB
// MexayHapoHoe mpaBo: yueOnuk. M.: U3ngarensctso FOpaiit, 2011. - . C.127
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JlokaspIBasi TE3UC O TOM, YTO JOTOBOPHI CYOBEKTOB (heaepannu He MO-
TyT paccMaTpUBaThCS MHAa4Ye Kak B paMKaxX rOCylapCTBEHHOIO IpaBa TOM
WM WHOM cTpaHbl, BemenssHoB I'.B. momuepkuBaer, 4TO «rocyaapcTBa-
IeHbI (eiepallii He MOTYT OBITh TOJHONPABHBIMU CYOBEKTaMH MEXKIyHa-
POIHOTO TpaBa B CHIIy TOTO, YTO OHU HE O0NAIalOT MCKIIOUUTEIBHON Tep-
PUTOPHATIBHON IOPHCIUKIMCH, pa3aeiss ee ¢ denepamuei». be3 moareep-
xkaeHus ¢enepanpHoit KoHcTHTynMeil BBIXOA HAa MEXIyHApOIHYIO apeHy
cyOBeKTOB (pemepanuu TOMKEH OBITh MPH3HAH HE MPaBOBBIM, TO €CTh HE
BJIEKYILIUM ONpeeNeHHbIX I0pUInYecKuX nocineactsuil. [Ipu Hanuuue mps-
Moro 3amnpeTa B peaepanbHoil KoncTuTynuu yuactBoBath cyobekTam Defe-
panuu B 3aKIIOUCHUH MEXIYHApOIHBIX IOTOBOPOB, MOJOOHBIC MPAaBOBEIC
AKTBhI SBJISIOTCS IOPUAMYECKH HUYTOXKHBIMH .

OnHako, MEXAyHApOAHBIA CTaTyc (enepaTUBHOIO TOCYJapcTBa He
UJCHTHYCH CTaTyCy YHHTapHOTro rocyaapcrsa. dopmMa rocyaapcTBEHHOTO
YCTpOWCTBA B ONPEECIIEHHON CTEIIEH! OTpa)kaeTcsl B MEKAYHApOIHOM IIpaBe
KaKk 4epe3 OCOOBII MOpPSIIOK HCIOMHEHUS MEXIYHapOJHBIX 00S3aTENbCTB
(benepaTUBHBIMU TOCYAApPCTBAMH, TaK U 4€Pe3 BO3ZMOXKHOCTh CyOBEKTOB (e-
AN CAMHM Y4aCTBOBATH B MCX/IYHAPONHBIX COrNAIIeHHsX.” Cpem
MEXKIyHapOJHBIX JOTOBOPOB, MPEAyCMAaTPUBAIOIINX s (penepaTUBHBIX TO-
CyJapCTB OCOOBIH MOPSIIOK BBIIIOIHEHHS JJOTOBOPa MOKHO Ha3BaTh KoHBEH-
M0 O JOTOBOPaxX MEXIyHapOAHOW KyIUIH-TIpojgaku ToBapoB 1980 r.
(c1.93), Konrenmmto o cratyce anatpuaoB 1954 (ct.37) u np. Takum obOpa-
30M, aHaJIM3 MEXIYHapOJHOTO 3aKOHOAATENILCTBA JAeT OCHOBAHUS YTBEp-
KJIaTh, YTO CYOBEKTHI (PeiepaTUBHBIX TOCYIapCTB MOTYT 00JIaaTh YacTHY-
HOM MEXIYHapOoAHOH MpaBOCYOBEKTHOCTHIO M HMMEIOT IMpaBO B MIpenenax
CBOUX MOJHOMOUUII BCTYNaTh B MEXIyHapOIHBIC CBS3U.

B mporuo3ax yueHBIX-MEXIyHAapOJHHKOB BCE Hallle 3BYUUT MIEs «IIe-
pexona K KOHBEHLIMOHAJIbHOMY METOJY PEryJIMpPOBaHUs KOMILUIEKCA HOPM O
MEXIYHApOIHBIX JOTOBOpAaX C y4acTHEM CyOBEKTOB (pelepaTUBHBIX TOCY-
JapCcTB, OOJIANAIOMINX OTPAHHUCHHOM MEXIyHApOIHOH IpaBOCyOBEKTH-
CTBION .

Ha ceronnsmnuii 1eHb BO BceX (elepaTUBHBIX TOCYAAPCTBAX MPUHIIHIL
IJIaBeHCTBA (efiepanui B MEKIYHAPOIHBIX OTHOIICHUSX SIBISAETCS 0a30BbIM
KOHCTHUTYIIMOHHO-TIPABOBEIM ITpHHIMIIOM. TakuM o0paszom, B cepe BHEII-
HUX CHOIICHHUH TOJHOMOYUS (eepanni JOHKHBI OBITh 0ojee OOINPHBIMH,

! Ocranenxo O.10. Buemnsis nonuruka Poccuiickoit ®denepanun: KOHCTUTYLIMOHHO-TIPABOBOM aHa-
3. — Kanyra: 3n-8o AK® «ITonutomy, 2004. — 13 c.

% Tonctwix B.JI. ¢.25

? Arynaes P.C. TIpurpaHHYHOE COTPYTHHYECTBO B CHCTEME MEXITYHAPOIHBIX H BHELIHEIKOHOMHYE-
CKHX cBsI3el cyOnekToB Poccuiickoit deneparnuu: TOIUTHKO-IPaBOBOi acekT. M.: 2006.

* Urnarenko I'. B. MexayHapoo-npaBoBoii cratyc cy6bekToB PO. ¢.20
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YeM ¢ BHYTPECHHHE IOJHOMOYHS. A CyOBEKTHI (hefepally, HAIpOTUB, HE
MOT'YT Y4aCTBOBaTh B MEKIYHAPOJHBIX OTHOILICHHUSIX OOJiee TOTO, YeM UM
MO3BOJIIIOT BHYTPEHHUE TOTHOMOYHUs. OHU 00sI3aHBI ICHCTBOBATH B paMKaX
CBOUX BHYTPECHHHUX IIOJJHOMOYHI U HE MOTYT UMETh B MEXXIYHApPOIHOH cihe-
pe Oosbliie MOJTHOMOYHM, YeM B IIaHE BHYTpeHHeM. [Ipyrumu cjioBaMu B
COBPEMEHHBIX MEXIyHApOIHBIX OTHOILICHHUIX IeHCTByeT Oa3zoBas Gopmyina
(I)ez[epanI/BMa «CAUHCTBO B OTHOIICHNWH BHCHIHET'O MHpa U BHYTPEHHEE MHO-
roo6pasue»’.

II. IPUTPAHAYHOE COTPYJIHUYECTBO B ®EJEPATUBHOM
TOCYJIAPCTBE

2.1. Onpenesnenne OCHOBHBIX NOHATHI B cepe NPUTPaAaHUIHOIO CO-
TPYAHUYECTBA

TepMun «npuepanuunviii pecuon» UMEET TPU aclleKTa: IPOCTPaHCTBO, CO-
o0IIecTBa M OTHOIICHUS, CYIISCCTBYIOIINE MEXTy HHMH, KOTOPHIE MOTYT
OBITh HApYLIEHBI MU 3a0J0KUPOBAHBI CYIIECTBOBAHUEM IPAHUIIBI.

Crenu¢uka NpUTrpaHUYHON TEPPUTOPUH SBILICTCS CICICTBUEM pa3i-
YUH W TIepecedeHHi NBYX COIMPHUKACAIOUIUXCS CHCTEM (COCETHUX TOCY-
nmapctB). Ilpurpanuuse mpencTaBisieT co0oi 00NacTp, TOe TaKue PazIHdHs
HUBEIHPYIOTCSI, 00pa3ys 30HY CO CIelU(UYECKUMH CBOHCTBAMH, MPHUCY-
IIUMU KaK OJHOMN, TaK M IPYTOi CTOPOHE .

Jenu ne Pyxmon, mBeiinapckuit ¢punocod, OCHOBOIOJIIOKHUK KOHIICT-
uuu «EBponsl pernoHoB», B 1978 roay mucal, 4To NPUTPaHUYHBIN PETHOH
«EIIMH C TOYKHU 3pCHHUS reorpaduu, HCTOPHH, SKOJIOTHH, STHHUECKHUX TPYII,
SKOHOMHYECKHUX BO3MOXHOCTEH, HO Pa30UT Ha 4acTU CYBEPEHHUTETOM Ipa-
BUTEIIbCTB, YIPABIISIOIUX 0 00EUM CTOPOHAM rpaHHum»3.

IIpurpanuysble peTHOHBI 3aHUMAIOT JABOMCTBEHHOE IIOJIOKEHHE B IKO-
HOMHYECKOM TIPOCTPAHCTBE TOCYAApCTBA, OyAydd ONHOBPEMEHHO W IICH-
TPOM CBA3ei U mepudepueil cBoeit ctpansl. B aMepuKaHCKON TpakTOBKE OC-
HOBHOW HecCyIIeld KOHCTPYKIHMEH 3TOTO MOHSITHUS ABJSICTCS KOHIENT (opIIo-
cra (frontier): TPOCTpaHCTBO,  SBISIONICECS  NPEACIOM  OCBOCH-
HBIX/3aCEICHHBIX TEPPUTOPHUIL CTPAHEI.

! Srynaes P.C.

2 Bonotos [I.A., Mexesua H.M., Illypaes B.B. ITpurpanudHoe (MeXk/IyHAPOIHOE) COTPYIHHYECTBO
B CHCTEME MEeXMYHHUIUIIAIBHOTO B3anMoneiicTsust. Cno: U3n-so Ilonmurexunueckoro yH-ta, 2005. c.
31

3 SIpoBoii I'.0. PernoHatu3M M TpaHCTPaHHYHOE COTpyaHUYecTBO B Eppone. CI16: HOPMA, 2007.
C.61
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ABTOpPBI KOJUIEKTUBHOI MoHOrpaduu «be3omnacHOCTs M MeXIyHapo.-
HO€ COTPYAHHUYECTBO B IOSICE HOBBIX I'paHHIl Poccum» BBIACIAIOT TaKue Xa-
PaAKTEPUCTUKY MPUTPAHUYHOTO PETUOHA, KAK:

O MPUMBIKaHHE K CYXONMYTHOHM rpaHuie, JH00 K MOTrpaHHYHBIM
WIN TEPPUTOPUANIBHBIM BOAAM, 10 KOTOPHIM MPOXOJUT JIMHUS pasTpaHuue-
HUSI TEPPUTOPHUHU TOCYIAPCTBA;

O HaJIM4YMe y4yacTKa MOrpaHUuYHOMN 30HbI;

O HaJM4Me Ha CBOEH TEPPUTOPHHU CTPYKTYp (B MEPBYIO OYepeqb
MOTPaHCITYKOBI), 33ICHCTBOBAHHBIX B 00CCIICUCHUHN ITOTPAaHNIHOTO PEKIMa
JJaHHOH TeppUTOPUH;

O HaxO)KJIeHHe Ha CTbIKEe UUBWIM3AaLUH (Hampumep, Uil 3amaj-
HBIX PETHOHOB P® 3TO BBIpaXkaeTcsl B CTPATETHUECKON HAICNICHHOCTU Ha
MHTETPANNIO B €BPO-aTIIAHTUIECKOE IIPOCTPAHCTBO, YTO MPUBOIUT K HEOO-
XOIMMOCTH COOTBETCTBOBATH 0OJIee BBICOKHM IIPABOBBIM, ITOJUTHYCCKAM H
MHBIM CTaHapTaM) .

Pa3sMephl NpUrpaHUYHOTO PErHOHA ONPEACISIOTCS IBYMs MOHSATHIMU:
rpaHANa Kak (U3HYECKOe MOHATHE W MPUTPAHUYHBIA PETHOH KaK TePPUTO-
PHsI HOBBIX JIOTOBOPHBIX OTHOIIECHHH.

HccnenoBarenu BRACISIOT HECKOJIBKO YPOBHEH MPUTPAHUYBS:

[J Mukpoyposenb — HaceleHHbIE ITyHKThI, HEMIOCPEACTBEHHO BBIXOMd-
I¥e Ha TOCYNapCTBEHHYIO TpaHully. OHH BXOAAT B IOTPAHUYHYIO 30HY
(«mmpHuHON 10 5 KM BHOJB TOCYTapCTBEHHON I'pAaHMIBI HA CYIIE, MOPCKOTO
nobepexpst PO, poccuiickux OeperoB MorpaHUYHBIX PEK, 03€p M HHBIX BO-
JIOEMOB U OCTpPOBAa Ha yKa3aHHBIX BojoeMax»). Ha MHKpoypoBHe morpaHu-
Ybsl COCPEJOTOUEHBI IOIPAaHUYHBIE IIYHKTHI IIPOITYCKa.

[l Mesoypogenb — aiMUHUCTPATUBHBIC PAllOHBI B COCTaBe CyOBEKTOB
®enepanyu, 4acTh BHEIIHUX TPAHUL KOTOPBIX COBIAAAET C IOCYIapCTBEH-
HOM IpaHuLei, a TaKKe NPeINpUATUS U OPraHU3aLH, JUCIOLUPYIOLIHecs B
npeaenax JaHHBIX PaiOHOB.

[J Makpoyposens IpUTpaHUUbsi — 3TO CyOBEKThI PD, nMeromye BEIXo.
K FOCyJapcTBEeHHbIM rpaHunaMm Poccuu. Mcxons u3 3amad JaHHOU paboTBI,
MBI OyzieM paccMaTpUBaTh IPUTPAHUIHBIC PETHOHBI TPETHETrO YPOBHSI.

Tepmun «npucpanuynoe compyoHuuecmaoy 3aKpeIuieH B MHOTOYHC-
JICHHBIX MEXAYHApOAHBIX corjameHusx. Cpean TepMUHOB-aHAJIOTOB, UC-
MOJB3YEMBIX PA3IHYHBIME MEXIYHApOJHBIMH OpPTraHU3aLlUsMH, BCTPEUACM
«KPOCCHALIMOHAJIBHOE» , «MEXKPETHOHAIBHOE», «MEKTEPPUTOPHATILHOEY,
«COTPYAHUYECTBO MPUIPAHUYHBIX TEPPUTOPUI», KCOTPYIHUUECTBO MPUTpa-

! Be30macHOCTh M MeXIyHAapOJHOE COTPYAHHUECTBO B IOsice HOBBIX rpanui Poccum Ilox pen.

JL.b.Bapmomckoro u C.B.I'omynoBsa. - M. - Bonrorpag: HO®MO, 2002.
* lopounna ILE. ¢.19
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HUYHBIX 00JacTei», «COTPYIHUIECCTBO Uepe3 TPAHUIIBDY, «MEKIYHAPOIHOE
BHEIIHEIKOHOMHUYECKOE COTPYIAHHYECTBOY . C pasHBIMHM OTTCHKAMH BHIIIIC-
MEPEUUCIICHHbIE MOHATHS MOJPa3yMEBAIOT COTPYIHUYECTBO MEXIY aAMU-
HUCTPATUBHO-TEPPUTOPHATLHBIMU €TUHHUIIAMHU, HAXOMSIIUMUCS O] FOpHUC-
IUKIMEH TBYX U OoJiee roCyaapCTB.

[lepBoe o¢unmansHOE OMpeneNeHIe MPUTPAHNIHOTO COTPYTHIYECTBA
ObUTIO0 OMYONMKOBAaHO B MaapHACKONW eBPONEHCKONH PaMOYHOM KOHBEHIIUH
1980 r. OHO TTIaCHT: MPUTPAHUYHOE COTPYIHUIECTBO — ITO «IHOOBIC COTJia-
COBaHHbIE JEWCTBUSA, HAIIPABJICHHbIE HA YCUJIEHHWE M IOOILIPEHHE OTHOLIE-
HUI MEXIy COCEIHHMH TEPPUTOPHUATIBHBIMH COOOLIECTBAMU M BIACTIMH,
HaXOJSIIUMHUCS TI0J IOPUCIUKITHEH IBYX U Oojice TOTOBAPHBAIOIINXCS CTO-
POH, a TaKkXKe 3aKIIOUCHHE JIOOBIX COTJIANICHU U TOTOBOPCHHOCTEH, HE0O-
XOJIMMBIX ISl IOCTHIKCHHS BBIICYKa3aHHBIX LETIei».”

Taxas mmpokas (GopMyIMpPOBKa NMPUIPAHUIHOTO COTPYJHHUYECTBA IIO-
CTYJNHpPYET, UTO JIOOBIC NCHCTBUS 10 HAMAKUBAHUIO COTPYIHUUCCTBA JOJK-
HBI TIOJICP’KUBATHCS BIACTAMHU TOCYAapcTBa (TOCYAapCTBO JOJDKHO «IIOOLI-
PATh MH00YI0 MHUITMATUBY TEPPUTOPHATIBHBIX COOOIIECTB M BiacTei» (cT.3),
«paspemiaTh IOPUINIECKIe, aIMIHUCTPATUBHBIC WM TEXHUYECKHE IPOoOIIe-
MBI, KOTOpble MOTYT 3aTPyAHUTh Pa3BUTHE U HOPMAJIbHBIN XOJ MPUTrPaHUY-
HOTO COTpYJIHUYECTBa» (CT.4), KIIPOBOJAUTH HEOOXOAUMBIC KOHCYJIBTAIIUH C
JIOTOBapHUBAIOLIECHCS CTOPOHOM»). TO ecTh KIMMaT MEXTEpPUTOPHATHHBIX
OTHOILIEHUH OJKEH CIOCOOCTBOBATh PAa3BUTHIO TPAaHCTPaHUYHBIX MHULUA-
TUB (COTIACHO CT.5, HEOOXOAUMO KOHCTPYHPOBATh TAKHUE YCIOBUS, KKAK €C-
Tu OBl JIOTOBAPHBAIOIINECS CTOPOHBI COTPYOHHWYAIM Ha HAIMOHAJIHHOM
YPOBHE»).

B KOMIUIEKCHOM POCCHUICKOM 3aKOHOAATENbCTBE EAMHCTBEHHOE JIe-
rajJbHOC OIPENCICHUE NPUIPAHUIHOTO COTPYAHUYECTBA, HAXOJSIIEecs B
Konnemnuu npurpannanoro cotpyaandectsa PO 2001 r., TpakTyeTt ero kKak
«corjlacoBaHHbIE NIeHCTBHS (enepalbHbIX OPraHOB HCIOJHHUTENbHOM Bia-
CTH, OpPraHoB BiacTu cyonsekToB deneparun, opranoB MCY, HanpaB/IeHHbIE
Ha YKperieHusl B3aumonencTBus P® u compenenbHBIX TOCYyAapCcTB, MOBBI-
IIeHHus OJarocoCTOSHUS HAcelleHUs] MPUTPaHUYHBIX TeppuTopuii PO u co-
IpeAETbHBIX TOCYAapCTB, YKPEIJICHUS OPY>KObI U T0OPOCOCENCTBA C ATUMHU
rocyJapcTBaMi». JTa HHTEpIpeTanus (DaKTHUCCKH «OTOpBAJIay IIPHTpa-
HHYHOE COTPYAHHYECTBO OT PAHHIIEI .

! Bonoros JI.A., Mexesmu H.M., Illypaes B.B. ¢.39

2 EBporeiickas paMO4HAs KOHBEHIUS O HPHIPAHMIHOM COTPYIHHYECTBE TEpPPUTOPHATBHBIX COOO-
mecTB ¥ Biacteit ot 21 mast 1980 r. Ct.2

* Bonotos JI.A., Mexesna H.M., IlIypaes B.B. c.42
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Uccnenoparenu, ananu3upyoomue chepy NpUrpaHddbs 4epe3 MpUu3My
EBPOMEHCKUX TPHHIUIIOB COTPYAHUYECTBA, IIEPBOCTEIICHHYIO POJIb B OCY-
IIECTBJICHUU MEXPETHOHAIBHBIX CBSA3EH OTJAIOT OpraHaM MECTHOTO CaMo-
yrpaBieHus (M HX 00heTHHEHHIM) .

OO0parasch K pOCCHHCKOM MPaKTHKE, BUIWM, YTO COTPYTHHYECTBO B
nosice HOBBIX TpaHuI] P® pa3BuBaercs, mpexae BCero, Ha ypOBHE aJMHHU-
CTPaTUBHBIX PETMOHOB, TOINa Kak zlzpyrI/Ie YPOBHU B OOJBIIMHCTBE CIIy4acB
HUMEIOT BCIIOMOTATEIBHOE 3HAYCHUE . DTO OOBSACHIETCS TEM, UTO €CIIH B TO-
CyIapcTBe HE pa3BUTO MECTHOE CaAMOYIpaBICHHUE, aKTOPAMHU TIPHUTPAHHIHO-
0 COTPYAHHUYECTBA BBICTYMAIOT €r0 aIMHUHHCTPATUBHO-TEPPUTOPUANIbHBIC
oOpa3oBaHus .

2.2. UcTopuyeckasi cipaBKa M0 NPUTPAHUYHOMY COTPYAHHYECTBY

Kompibenpio mpurpaHAYHOTO COTPYAHHUYECTBA MO MpaBy cumtaercs EBpo-
MEHCKUI KOHTUHEHT, XapaKTepHON 4EPTOM KOTOPOro Ha MPOTSKEHUU MHO-
THX CTOJIETHH SIBJIJIOCH HE TOJIBKO OOTaTCTBO W JIPEBHOCTh KYJBTYPHBIX
TpaluLUii, HO U CyIIECTBOBAaHUE 3HAUUTEIBHOIO KOJIMYECTBA IPAHMUIL.

Teppuropun ¢ 0O0JBLIONH TUIOTHOCTHIO HACENEHUS, Jiexalue BOIW3U
TPaHMIl, a TAaK)K€ XOPOILIO Pa3BUThIE MPOMBIIICHHbIE PETHOHBI HE pa3 CcTa-
HOBWJIUCH MPHUYUHON MOJUTUICCKUX KOH(IMKTOB M BOWH. JKuTtenu mpurpa-
HUYHBIX PETHOHOB, HaHOOJee BOBIICKACMBIC B MCTOPUYCCKUC KOH(IHKTEI,
YyBCTBOBAJIM TI0 OTHOILEHHUIO K cebe OTTOpKEHHE U HeTOHHUMaHue. bos3Hb
BOCHHOH arpeccuy MpUBOIIIA K CTaboMy, HEMHOTOUYHCICHHOMY 3aCEIICHHIO
MpUrPpaHUYHBIX TeppuTopuil. Ilpupoansie nperpaasl (peku, o3epa, MOps U
TOpbl) AONOJHUTENBHO YCHUIIMBAIM CYHIECTBYIOIIME Oapbepbl. DTH yCIOBHS
He OJIaronmpHsTCTBOBAIN 00pPa30BAHUIO KOHTAKTOB M OTKPBITOMY COTPY/IHH-
YECTBY NPUTPAHUYHBIX PETHOHOB PA3INYHBIX €BPONEUCKUX FOCYIapCTB.

Hauano corpynnudectBa B EBporne cBsI3pIBalOT ¢ OKOH4aHHEM Bropoit
MHpPOBOW BOHMHBI, Koraa B 50-ple IT. MPEeACTaBUTENN MPUTPAHUYHBIX PETHO-
HOB CTaJM aKTHBHO BCTPEYAThCA M OOCYXIATh CHOCOOBI JMKBUAAIMU TIO-
TPaHUYHBIX nperpaz[4.

Ha mepBBIX cTamusx pa3BUTHS €BPOPETHMOHOB MpeoOiajgaiy Imparma-
THUYHBIE (PAaKTOPHI CTPEMIICHHS K COTPYIHUIECTBY, B YACTHOCTH CTPEMIICHHUE
Bractedd ['epManuu chopMupoBaTh MO3UTHBHBIM WMWK cTpaHbl. Heciy-
qaifHo He Tojibko mepBbiid (1958 r. — EUROREGIO), HO U HECKONBKO IO-

"Tame: 49 c.

% Be3omacHOCTh M MeX/IyHapOJHOE COTPYIHHYECTBO B MOsiCE HOBEIX TpaHun Poccuu Ilom pen.
JI.B.Bapnomckoro u C.B.I'oayHoBa. - M. - Bonrorpax: HOOMO, 2002.

* BonotoB [I.A., Mexesuu H.M., Illypaes B.B. c. 49

* ToncroB B.K. c. 59
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CIEIYIOIUX €BPOPETUOHOB IOSABUIIUCH HA rocynapcTBeHHol rpanune OPI
u ctpan Benmmokca'.

B 80-¢ rr. eBpOperuoHbl NPEBPATUINCh B ACHCTBEHHBIN MHCTPYMEHT
aJlanTalliy K HOpMaM M npaBuiaM EBpocorosa rocyaapcTs, MpeTeHIYIOMNX
Ha BCTYIUICHHE B HETO B OMrpKaiined mim OoJjiee OTHaIEeHHOH NepCIIeKTHBE.
st aToro OBUT OpraHuU30BaH OTOOpP M (PHHAHCHPOBAHHWE KOHKPETHBIX IPO-
C€KTOB COTpYAHHUYECTBA C PCTUOHAMU TAKUX TrOCydapCTB B obmactu KYJIbTY-
PBIL, DKOJIOTMH U HAYKHU .

HecmoTps Ha naBHUE TpagulMK TPAHCTPAaHUYHOTO B3aUMOJEHCTBUS Ha
MPUTPAHUYHBIX TEPPUTOPHSIX, B HEKOTOPBIX rocynapcrsax EBpombl (Takux
kak Ucmanus, Ilopryranus, I'pennst) cOTpyJHUYECTBO CMOTITIO HAa4aTh pas-
BUBAThCS TONBKO B 80-ble roJbl B pe3ysbTaTe INIyOOKUX MOJUTHYECKUX Ie-
peMeH, Mocjie BO3HHUKHOBCHUSI JAEMOKPATUYECKUX CUCTEM M BXOXKACHUS B
EC. B crpanax LlentpanbHoii u Bocrounoii EBporisl aHanoruussiii mpouece
Hayvajcs B 1989 1.

HcTtopus npurpanuyHoro corpyanudectsa B Poccuu Hayanace B 1991
ronay. I'pannner CCCP npurpaHuyHOE COTPYAHMUYECTBO HE IMPEATIONaraii,
OapwepHast QyHKIUS abCOMOTHO Mpeobiiaaana Hax KoHTakTHOH. [loce pac-
naga CCCP morpaHMYHBIMH CTajld HACeJCHHBIE MYHKTBI, HAaXOAMBIIHECS
paHee Ha MEXPECITyOTMKAHCKHMX TPAHHIAX .

3a cuer pa3zHOOOpa3us WIECTHAANATH TpaHWYAImuX ¢ Poccmeit crpan
BBIIEJISIIOTCS TPU TUIA MPUTPAHUYHBIX TEPPUTOPUN — eBpONEHCKUiA, a3uaT-
CKUIl U MOCTCOBETCKUI - KaXAbIH M3 KOTOPBIX UMEET CBOIO BBIPAKECHHYIO
cnenu$uKy u TpeOdyeT CBOMX HOAXOI0B B HOPMATUBHOM PETYIHPOBAHHY .

[Ipurpanu4yHoe coTpyJHUUYECTBO 10 NPUHIMIIAM U MOAX0/aM, BeIpado-
TaHHBIM B EBpOCOIO3€ B X0OJI€ yCTpaHEeHUsI BHYTPEHHUX TPaHUL], Pa3BUBACTCS
B Poccunu ¢ 2000 r. cunamu CeBepo-3anagHblx pernoHoB. Jluaepamu mo op-
TaHW3aIH TaKOTO B3aMMOICHCTBUS SIBISIOTCS pecmyOnnka Kapemns n Ka-
JUHUTpaJCcKas 001acTh, KOTOPbIE YUaCTBYIOT B JICSTEIbHOCTH UETHIPEX €B-
POPErHOHOB".

2.3. HopmaTuBHO-NIpaBoBasi 6a3a NPUTrPAaHUYHOTO COTPYIHHYECTBA

BHe 3aBucuMocTd 0T (OPMBI TOCYIAPCTBEHHOTO YCTPOiiCTBa MpaBoBasi 0a3a
OPUTPAHUYHOTO COTPYIHUYECTBA SBISICTCSI MHOTOCOCTABHOM, YTO OTpaXKaeT

! dIpooii T'.0. ¢.180

2 Toncro B.K. ¢.65

? Bonotos JI.A., Mexesuu H.M., Illypaes B.B. C.105

* Nopouuua I1E. c.7

> Komocos B. Kax wm3ywaTh «HOBOe poccuiickoe morpanmuse»? http://www.intertrends.ru/
sixth/008.htm
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MHOTOYPOBHEBYIO CTPYKTYPY 3TOTO BHJA JAesiTeIbHOCTH. Ha Mexrocynapert-
BEHHOM YpPOBHE IPAaBOBOE PETYJIUPOBAHHE OCYIIECTBISAECTCA C MOMOIIbIO
MEXIYHAPOJHBIX AKTOB TPEX KaTECTOPHH.

[lepBas rpymnma mpeacTaBiaseT co0Oi COTIAIICHUS OOLIET0 XapakTepa,
KOTOpBIE YCTaHABIMBAKOT CTaHAAPTHI IIPUTPAHUYHOTO COTPYIHUYECTBA, HO
HE COAEpKaT KOHKPETHBIX MEXKIYHApPOIHO-IIPABOBBIX O0SI3aTEILCTB yUIacT-
HukoB. Crona otHocsitest EBpornerickast pamounast kouseHumst 1980 r., [o-
MIOJTHUTEIBHBIA TTPOTOKOI K Hed 1995 1. u [IpoTokom Ne 2 1998 r.

Bropas rpynma COCTOMT W3 KOHKPETHBIX MEXIOCYIapCTBEHHBIX H
MEXPETHOHATBHBIX COINALICHUH O MPUIPaHUYHOM COTPYAHUUYECTBE /MU
Co3lIaHUU eBpopernona. MaKTUIECKH STH aKTHl 3aKPEIULIIOT cepsl ocyle-
CTBJICHUSl COTPYIHHYECTBA U CAHKLHOHMPYIOT 3aKIIOUYEHHE MEXIyHapO.-
HBIX COTJIAIICHUN TeM UM UHBIM PETHOHOM.

TpeTbs KaTeropust BKIIOYACT IOPUINYCCKUC aKTHI, 3aKIIOYacMbIC pe-
THOHAJIBHBIMU U MECTHBIMHM OpraHaMH BJIACTH CO CBOMMH aHaJOraMH B CO-
CEHUX CTpaHaX O MapTHEPCTBE M COTPYIHHUUYECTBE, HANpHMEp, IO CO3Ja-
HUIO COBMECTHBIX OPTAHOB JUISl PEIICHHS ONPEICTEHHOTO KPyra BOIPOCOB .

Cornacuo pazneny 2 [lpunoxenus 2, MeXXpernoHaIbHbIE U MEKMYHH-
IIUMAaJIbHbIE COTTIAIICHUSI MOTYT UCIIOJIB30BATHCS Cpasdy JIMOO MOCIe 3aKIIHO-
YECHUS] MEXTOCYJapCTBEHHOTO COTJIAIICHUS, PETYIUPYIOIIET0 X HCIONb30-
BaHMe. «B 1memix opunnanrsHOro Mpu3HAHMS 3aKOHHOCTH POy MEXpe-
THOHAJIBHOTO U MEXMYHHULMIAIBHOTO COTPYOHUYECTBA» M «YCTPaHEHHS
npaBoBIX Heomnpenenentocteiy’ CE peKoMeHIyeT 3aKmoduaTh MEXKIOCY-
JApCTBEHHBIC COTJIAIICHUS Ja)Ke TOTJa, KOT/a 3TO He BHITISIANT HEOOXOIH-
MBIM.

B nenom cerogns xak patuduiupoasmue KoHBeHIMIO, Tak U HE y4a-
CTBYIOIIIUC B HEH rocygapCTtBa HUCIIOJB3YIOT METOAUKY BBICTpAWBAHUA BbI-
LIEYIOMSHYTOM JABYX3Ta)XHOH CHCTEMBI MEXAYHApOIHBIX COIJIALICHUH B
ctepe MPUrPAaHUYHOTO COTPYIHHUYECTBA HA MEXIOCYJapCTBEHHOM M MEX-
TEPPUTOPHAIIBHOM YPOBHSIX.

3HAYUTEIbHYIO POJIb UTPAtOT HOPMBI BHYTPEHHEIO 3aKOHOAATENbCTBA
(enepaTUBHOTO TOCYJApCTBa, OMNpPEACISIIOIUE CHCTEMY paclpeeeHUs
MIOJJHOMOYUHN U PEXHUMBI OTIEIBHBIX TEPPUTOPUN. TO €CTh IpaKkTUKa MpH-
TPAaHUYHOTO COTPYTHHYCCTBA KaKJOH KOHKPETHOU TeppHUTOpHHU Iipu (hexe-
pan3Me CKIIaJbIBaeTCs M3 KOMIDIEKCca HOPM (enepaluu, cyobekTa denepa-
WU U MyHULIUTIATUTETA.

! Toponuua ILE. c. 95
Pexomenianua Komurera munnctpos Ne (2005) «O Xopouieii IPakTHKE TPUIPIHUYHOTO W MEK-
TEPPUTOPUATBEHOTO COTPYAHUYSCTBA TEPPUTOPUATBEHBIX COOOIECTB U BacTel
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3auacTyl0 HOPMBI HAallUOHAIBHOIO 3aKOHOJATENIbCTBA, PETYIUPYIOIINE
MPUTPAHUIHOE COTPYAHHUYECTBO, MOTYT OBITh BBIACICHBI TOMBKO KOCBEHHO
OyTeM HPUMEHEHHs Te3Uca KacaTelbHO MMIUIMIUTHON CBA3U TOHATUM
IIPUTPAaHUYHOE COTPYTHUUYECTBO» M «MEXIYHApPOJHBIC CBSI3M» M BKIIOUC-
HHS COZICPKaHUS [IEPBOrO B 00BeM BToporo'. Clie10BaTeIbHO, pasrpaHmde-
HHUE TOJTHOMOUNH denepannu u ee cyObEeKTOB B cpepe MpUTPaHUIHOTO CO-
TPYJHHUUYECTBA AHAJOTMYHO pa3srpaHUYEHUIO IIOJTHOMOYUI LIEHTpa U peruo-
HOB B c(pepe MEKITyHAPOAHOTO COTPYTHHICCTRA.

2.4. KOHCTUTYHOHHO-TIPABOBbIe MEXaHNU3Mbl pa3rpaHUMYeHHs MOJIHO-
Mounii Mexkny ¢enepanueii u ee cyobekTamMu B cepe MeKITYHAPOTHOTO
COTPYAHHYECTBA

CoBpeMeHHOE MEXTyHapoJHOE MpaBo Ipu3HaeT npaBo uieHoB Denepanuu
Ha CaMOCTOSITENBHOE OCYLIECTBICHHE BHEUIHUX CHOILEHMH, CTaBs PELICHUE
3TOr0 BOIPOCA B 3aBUCHMOCTb OT NOCTAaHOBJICHUH (heepanbHON KOHCTUTY-
IIUH, KOTOPAask OIpEAEIsIeT BO3MOXKHBIE MEXaHU3MBI Y4acTUsl CyOBEKTOB (he-
Jepaniy B MEKTyHApPOJHOM OOIICHHN.

TpaauIOHHO KOHCTUTYLUM 3apyOeKHBIX TOCYJapCTB OTHOCST BHEIL-
Hue jJena K koMmnereHuuu denepanuu, pykoBOIACTBYSACh TOM JIOTUKOM, UTO
IPaBO TOCYAapCTBa HA BHELIHUE CHOIIEHHS BBITEKAET U3 €r0 CyBEPEHHOCTH
¥ HE MOXKET JIeJIeTHPOBAThCs OTACNIBHBIM ero cyOosekTaM. [1pu 3ToM ¢ Touku
3peHUsl 3aKPEIUICHUs] BHEIIHEIONUTHUECKONH KOMIETEHIMU (eaepaun
MOKHO Pa3feNuTh Ha JBE IPYIIBL: K IEPBOM OTHOCSTCS (hefepanny, B KOTO-
PBIX KOHCTUTYLIMOHHBIH 3aKOHOAATENb MOTHOCTBIO JIUIIAET BXOIAIIUE B 3TO
roCyJapcTBO CyOBEKTHl (hefepalluil BCAKOH BHEIIHEMOJUTHYECKOH camo-
croarenbHocTd. K Takum rocynapcrsam orHocarcs CIHIA, Kanaga, ABct-
pusL.

Ko BTOpOIi rpymnme oTHOCATCS 3apyOexHble (heaepaluy, Tae TeHICHIUS
HEHTPAIU3ALUHN CPephl BHEIIHUX CHOLICHUI MPOSIBISETCSA B OCIA0JICHHOM
Bune. Tak, ocnoBHo# 3akoH ®PI" mpemycmarpusaer B ¢1.32 4.3 9To «c co-
rnacus PenepanbHoro MpaBUTEIbCTBA 3EMIIM MOT'YT 3aK/II04aTh JOIOBOPHI C
HMHOCTPAHHBIMU I'OCYJapCTBaMM».

3aKIII0YEHHIO JI0T0BOPa ¢ MHOCTPAaHHBIM TOCYJapCTBOM CO CTOPOHBI
cyOBexTa (emepamy JODKHO IpeIIecTBOBaTh coryacue PenepairbHOTO
IpaBUTENbCTBA. B psae ciaydaeB (Ipu HAIUYKUU B HOATOTABIUBACMOM MEXK-
JYHapOJHOM COIVIalIEHUH MOJIMTHUYECKHX ACHEKTOB, 3aTPAarvBalOINX UHTE-
pecel Denepanyy B LEJIOM) COINIACHE JOIKHO OBITh MOMTYyY€HO EIIE 10 Haya-
J1a IEPErOBOPOB O 3aKJIIOYEHHUH COIUIalleHus. B Kpyr BOIpOCOB, 10 KOTOPBIM

! lopouuna ILE. ¢.97
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repMaHCKHe 3eMJIM Ha JAHHBIH MOMEHT Y)Ke 3aKIIF0Yalld COTJIAIICHHUS, BXO-
JIAT BOIPOCHI OXPaHbl OKPYXKAroIel cpelibl, IPUIPAaHUYHOTO BOJOIOJIB30BA-
HUS ¥ pHIOOJIOBCTBA, KYJIBTYPHOI'O COTPYIHHYECTBA. B ymcie UCKIIOUeHHHA
MOJKHO Ha3BaTh 3eMJII0 baBapus, KOTOpas caMOCTOSTEIbHO peIlaeT BOMpO-
CBhI TOPTOBO-3KOHOMHYECKOTO COTPYAHUYECTBA C ABCTpHeﬁl.

B T0 ke Bpems ®KeCTKHl KOHTPOJIb CO CTOPOHBI LIEHTPa 3a BHELIHEINO-
JTUTHYECKOW JCITEIBHOCThIO CYOBEKTOB (peliepalliil XapaKTepeH Uil BCeX
(enepaTUBHBIX TOCYIapCTB.

ToBopst 0 MexaHU3MaX MPUTPAHUYHOTO COTPYTHHYECTBA B (elepaTuB-
HBIX TOCYJapCTBax, HAJ0 MOMHUTH, YTO Pa3rOBOP MOXKET MPOTEKaTh B JBYX
TUTOCKOCTAX: (PaKTHUECKOM (CIIOKUBIICHCS) U FOPUINICCKH 3aKPETUICHHOM.

Tak, KOHCTUTYLIHOHHOE PETYJIMPOBaHUE PACIPENCIICHUS BHEIIHETIOIH-
TUYECKOH KOMIIETEHIIMH B (peaepanusax MmepBoi TPYIBI HE TOJHOCTBIO CO-
OTBETCTBYET PEalbHO CIOXKUBINEHCS nmpakTuke. LITaThl, MPOBUHIMH U 3EM-
JIM 3TUX TOCYAApCTB BCE K€ MPUHUMAIOT y4acTHE B MEXKITyHAPOIHOM OOIIIe-
HUH, XOTSI B OTPaHUYEHHOM 00BEME M CTPOro MO BOMPOCAM UX HCKIIOYH-
TENBHOI KOMIICTCHIIHH". Nnnroctpanuei 3TOro MOXeT MOCHYXHUTh B3aUMO-
JIEHCTBHE aBCTPUMCKHUX 3€MENb C PErHOHAIBHBIM OOBEIMHEHHEM «Apre
Anpm» (Anenuiickoe pabodee o0beIMHEHHE) WK aMEPUKAHCKO-KaHaICKOe
COTPYJHHUYECTBO.

OCHOBHBIM TIAPTHEPOM AHTJIOCAKCOHCKMX MpoBHHIMK KaHansl sBiS-
torcst CIIA. Tak Ha 1974 1. MeXy HUIMH J€HCTBOBANO 766 pa3muIHOTO PO-
na cornamenuii co Bcemu mraramu CIIA. Ha 14 mtaToB, HEOCPEICTBEHHO
TpaHWYaANINX C MPOBUHIMIME, MpUXoamwiock 61,7% cyiecTBoBaBIIUX CO-
rnamreHnid. Kpome toro mpoBmammm Kananmel coTpymHHYAOT ¢ Qenepans-
HeIM npaBuTenbcTBOM CLIA B cdepe oxpaHbl NPUPOIHON Cpenibl, UCIOIb-
30BaHUs BOJHBIX PECYPCOB U CYJOXO0ACTBa Ha Benukux O3epax.

Hanbonee akTHBHOI B MEKAYHAPOAHBIX OTHOIICHHSIX MPOBHUHITHEH SIB-
nsercst KBebek. 3akmouenue mexny Ksebekom u dpaHiye B epBoii 1o-
joBuHE 60-X TOJOB HECKOJBKUX COTNAIICHHH B 00nacTH oOpa3oBaHHA U
KyJBTYpPBI TIOCIYXHJIO TOTIKOM K pa3paboTke OTTaBO# CIEIMaIbHOIO Me-
xaHu3Ma («30HTHMYHOTO» COIJIAIICHHUS), CAHKIMOHUPYIOIIEro BCTYIICHHE
MIPOBUHIINI B JOTOBOPHO-TIPABOBBIE OTHOIIEHHSI C MHOCTPAHHBIMU TOCYAap-
ctBamu. To ecTh mpaBuTenbcTBO Kanans! 3akmouniio qorosop ¢ Opanmnmei
(Hampumep, cornamnieane oT 17 HOsOps 1965 r. B 00J1acTH KyJIbTYpHI), B CO-
OTBETCTBUU C KOTOPBHIM MOCIEAHASL MOXKET BCTYIIATh B COTJIALIEHHE C JII000i

! KoHcTuTyMonHOE NMpaBo 3apyBGeXHEIX CTpaH: Y4eGHUK JUTA CTYIEHTOB By30B/ o pe. JIyanHa
B.O., Bacunesuua I'.A., [Ipyaaukosa A.C. c.438

? Jleii6o FO.M. KOHCTHTYLHOHHOE pa3srpaHHYeHHE BHEMIHENOIUTHYECKHX MOJTHOMOUMIT Mexky De-
nepanueii u ee cyobekramu. C.316
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KaHaJICKOW MPOBHUHILIMEH, U 3TO COIVIAILIEHUE aBTOMATUYECKU IOJydaeT CTa-

TyC MEXJIYHAapOAHO-IIPABOBOTO JOKYMEHTA. AHAIOTUYHOE «30HTUYHOE) CO-
N 9 1

rianieHye ObUIo 3aKimoueHo Mexay Ppannueil u bensrueit B mae 1967 r.

III. IPUTPAHNYHOE COTPYJIHUYECTBO B POCCHICKO
®EJEPALINU

3.1. Jpo/monust (eaepaTUBHLIX OTHomeHHi B Poccum 4yepes mpusmy
pacnpenesieHust moJHoMo4uii mexay Llentpom u permoHammu B cdepe
BHCIIHUX CBA3CH

B nauane 90-x roioB y4eHbIe-roCyJapCTBOBE bl TUCAIN O BO3PACTaHUHU PO-
JIN TePPUTOPHATBHBIX OPraHoB B (heJlepaTHBHBIX rocyxapeTax.” B Poccnn
9TOT TEPUONl XapaKTepU3yeTcs TEPMUHOM «EIbLUHCKHHA (enepanuzmy,
TJIaBHBIM IPUHIIMIIOM KOTOPOTO OBIIO «OepHUTEe CyBEpeHUTETA, CKOJIBKO XO-
TUTe». DTOM cTajmu Oblia cBoiicTBeHHa B3pbiBHas BDJ[ cyObekroB PO,
MHOTHE M3 KOTOPBIX B YCIOBHUSX ciaboctu (emepanbHOi BIacTH (axkTuye-
CKU TIOBBICHJIM CBOH CTaTyC /10 cTaTyca CyOBEKTOB MEXIyHApOIHOTO IIpaBa.
Hexoropsie wiensr depepaiiiyi aKTHBHO BTOPTAIHCH B KOMIIETCHIIUIO CO-
BMECTHOT'O BEJICHUS - BHEITHEOKOHOMHYICCKAHN IKCIIOPT ¥ UMIOPT. [1omoxu-
TEJBbHBIM B 3TOW CTaJUM Pa3BUTHs POCCUICKOTO (eaeparn3Ma MOXKHO CUH-
TaTh onepexatoniee GopmupoBanne 3H(OEKTUBHOTO PErHOHAIBHOTO 3aKO-
HoJaTenbeTBa B cpepe BOJI, Ha ocHOBaHMH KOTOPOTO B AajibHeimeM ¢Gop-
MupoBanoch penepansHoe. C Apyroit CTOpoHbI, Ype3BbIUANHO yriTyOUBIIHIi-
Cs pa3pbIB B COLMATBHO-3KOHOMHYECKOM MOJI0KEHUH POCCUHCKIX PETHOHOB
U YPOBHE JKU3HHU WX HACEICHHsI CTaBIJI MO BOIPOC SKOHOMHYECKYIO U TI0-
JUTUYECKYIO 6E€30IaCHOCTh FOCYAAPCTRA.

OTBETOM Ha 3TH Yrpo3bl CTajla MYTUHCKas IMOJIUTUKA «BbIPpAaBHUBAHUA
PETHOHOBY, BKIItOYaBIIas cuctemarusamuio BOJ] cyorekToB PO, mepexon
X MEXIYHApOIHBIX U BHEIIHEIKOHOMHYECKUX CBS3€H B IUIOCKOCTH KOH-
CTUTYHUHOHHO-IIPABOBLIX HOPM, 3HAYNUTCIIbHOC CHMKCHUE JOJIU JOTOBOPHBIX
CIOCO0OB pasrpaHUYCHUS IIPEIMETOB BEICHHS U TIOTHOMOYHH MEXIy (ere-
PaTBHBIMH U PETHOHAIBHBIME OpTaHAMH TOCYIapPCTBEHHOM BJIACTH B OCYIIIe-
CTBIIeHHH CyObekTaMy Deepalui BHEIHIX CHOLICHHIA .

['maBHBIM HHCTPYMEHTOM OOECICUCHUS YBS3KH MEKIYHAPOIHBIX H
BHEITHEOKOHOMHYCCKAX WHTEPECOB PETHOHOB C TMPHOPUTETAMH Pa3BUTHS
CTpaHbl J0JToe BpeMs BbicTynal KOHCYIbTaTHBHBIN COBET CyOBEKTOB (e-

! Tonersix B.JIL. C.36
2 Ocasemok A.M. ¢.154
3 Arynaes P.C.
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Jiepaly Mo MeXAyHapOJHbIM M BHEITHEAKOHOMHUYECKHUM CBsI3siM ripu MU
Poccum, sBisBIIMiicss OCHOBHBIM 3BCHOM MEXaHH3Ma B3anmMojeHcTBusA LlcH-
Tpa ¥ PETHOHOB B Chepe MEHKAYHAPOTHBIX cBsizeit’ .

TenaeHuMs K fajgbHEHIIeNH EHTpaIu3alii B OTHOIIEHUAX Mexay Mo-
CKBOH M pETHOHAMH HE CIIOCOOCTBYET Pa3BUTHIO «EBPOIIEHCKUX» (POPM MPH-
TPAaHUYHOTO COTPYIHUYECTBA, MPEIMONIATAIONINX 3HAYUTEIHHYIO CaMOCTOSI-
TEIBHOCTh PETMOHANBHBIX U MECTHBIX BJIACTEH.

CeromHs B MPUTPAHUYHON AEATETLHOCTH JOMUHUPYIOT MHTEPECHI CH-
JIOBBIX BEIOMCTB, OOBEKTHBHO MaJI0 3aMHTEPECOBAHHBIX B YCUJICHHH TPAHC-
TPaHUYHBIX B3auMozeicTBuil. [IpeoOnanaronuii HbIHE TTOJIUTUYCCKUN JTC-
KypcC HE OCTABJIICT COMHEHHI B TOM, 9YTO (DYHKIIHH IPAHUI] IO 00CCIICYCHUIO
HAI[MOHAJILHOW OE€30MacHOCTH B €¢ TPAJAWIIMOHHOM TOHUMaHHH OYyIyT B
0003pUMO¥i TTePCIEKTUBE MPUOPUTETHEE KOHTAKTHBIX. DTO OTBEUYAET U Ieo-
MOMTUTHYECKONW KYJIbTYpe OOJBIINHCTBA POCCHUSH, KOTOPBIE BUAAT PEIICHHE
po6JieM 0€30MacHOCTH B BO3BEICHUH «CTEH» Ha TPaHUIAX .

Takum 00pa3oM, pa3BUTHE MPUTPAHUIHOTO COTPYIHUUECTBA SBISCTCS
CEPbE3HBIM BBI30BOM Ui (eIepalibHOTO IIEHTPa, HEe M3KUBIIETO HACTOPO-
KCHHOCTH (MHOTJa BIOJHE 0OOCHOBAHHOI) B OTHOIICHUH CaMOCTOSTEIBHO-
CTH PETHOHOB KaK HOBBIX CYOBEKTOB BHEIITHEITOJIUTUICCKON IEATETHLHOCTH.

3.2. HopmaTuBHOE peryjMpoBaHNe BHEIIHUX CBsI3ell U MPUTPAHUYHOTO
cOTpyAHHYecTBA Cy0OBeKkTOB Poccuiickoii @enepanuu

[Ipucoenunenne Poccum k EBponeiickoii paMOYHOW KOHBEHIIMH O MPHUTrpa-
HUYHOM COTPYAHUYECTBE TEPPUTOPHUAIBHBIX COOOIIECTB M BIACTEH COCTOS-
nock 3 Hos0ps 1999 rona B CtpacOypre, a patuduxanus OeaepansasiM Co-
Opanuem — 22 uronst 2002 roga. DTOT MEXIYHApOIHBIM aKT IPUBHEC «OIpe-
JICJIEHHBIA UE0JOTHYECKU MHCTPYMEHTAapUi MO 3alOJHEHHUIO MPaBOBOTO
BaKyyMa B 9TOH chepen .

B P® npurpaHuyHO€ COTPYIHHUYECTBO HE HMMEET 3aKOHOJATENILHOTO
OTIpe/IeTICHHs, XOTs 3TOT TepMHH ynorpeosercs B O3 «O06 oOnmx mpuHIHU-
nax OpraHU3alUM 3aKOHOJATENBHBIX (IPEACTABUTEIBHBIX) U HCIOIHUTEIb-
HBIX OpraHax rOCyAapCTBECHHOM BiacTu cyObekToB PD» o1 6 okTs10pst 1999
r. (m.47 4.2 c1.26.3).

! BHemHenonuTHYecKas U JMIUIOMATHYECKAs JesTenbHOCTh Poccniickoii denepawuu B 2007 roxy.
00630p MU/ Poccun.

Komoco B. Kak wusyuath «HOBOe poccuiickoe morpaHudbe»? http://www.intertrends.ru/
sixth/008.htm
3 Jlokman paGoueit rpymmsr Cosera rias cyOnexToB Poccuiickoit Menepamun npu MuHECTEPCTBE
nHOCTpaHHBIX Jen PO «CocrosHue WM 3a7aul 3aKOHOAATENIBHOIO PETYIHUPOBAHHS IMPUTPAHHIHOTO
coTpynHuuecTBa cyonektoB PDy. M., 2004. ¢.7
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Bxitag B OCHOBY IpaBOBOTO peKUMa MPUTPAHUYHOTO COTPYAHUYECTBA
B P® BHOCAT cienyromuye HICTOUHUKY TIpaBa:

1. Koucturynus P® 1993 r. (m. «o» 4.1 cT.72 OTHOCHT BONIPOCHI KO-
OpJVHALIMY MEXITYHAPOJIHBIX U BHEIIHEAKOHOMHUYECKUX CBSI3eH CyOBEKTOB
P® k mpenmeram coBMecTHOTO BeneHus PO u ee cyobpekToB). B Heit cdop-
MYJIMPOBaHbl HOPMBI O NPUOPHUTETE MEXKAYHAPOIHBIX IOrOBOPOB, OIpene-
JieHbl peaMeTsl BeneHus: Poccuiickoit @enepanuu, ee cyObEeKTOB U TOTHO-
MOUHS OPTaHOB MECTHOI'O CaMOYIIPABICHMUSL.

2. depnepanbHble IOPUANIECKUE AKThI:

Ne 4730-1 «O rocynapcTBeHHO# rpanune Poccuiickoit @epepanun» ot
1 anpenst 1993 1

No 101-®@3 «O mexayHapogHbix goroBopax Poccuiickoit denepammm»
ot 15 urona 1995 r. (mpenycMaTpuBaeT MpoUEAYpPY COTIACOBAHUS MO3ULIHIMA
LIEHTpa U PETUOHA B TeX ClydYasx, KOrja MEeXIyHapoAHblil qorosop PO 3a-
TparuBaeT BOIPOCH], OTHOCAIIHECS K BeIeHUI0 cyObekTa PO - m.1 cr.4, miubo
nosHOMouusl cyObekTa P® mo mpenMeram COBMECTHOTO BeaeHusi PO u
cyobexToB PO — 1.2 c1.4);

No 4-®D3 «O xkoopauHAIIUN MEXIYHAPOIHBIX U BHEITHEAKOHOMHYECKHIX
cBs3elt cyonekToB Poccuiickort @eneparuu» ot 4 ssHBapst 1999 r. (ompene-
JSeT TepedYeHb cdep OCYMIECTBICHHUS MEXIYHapOIHOTO COTPYIHUYECTBA,
OUEPUUBAET KPYT BO3MOXKHBIX HHOCTPAHHBIX IIAPTHEPOB U OIUCHIBAET MOPSI-
JIOK 3aKJIFOUEHHS COTITIAICHUH OPraHOB rOCYIapCTBEHHOM BIacTH CyOhEKTOB
P® ¢ HuMu 00 OCyLIECTBICHUH MEXAYHAPOIHBIX U BHEIIHEAKOHOMHUECKUX
CBsI3el);

CornacHo 3TOMYy 3aKOHY, COIJIAIlIEHHs, 3aKJIIOYEHHbIE B Pe3yJIbTaTe Ie-
PETOBOPOB OPraHOB rOCYAapPCTBEHHOM BiacTu cyOobekra denepanuu ¢ MHO-
CTpaHHBIMHU TMAPTHEPaMHU, HE MOTYT COJIEPKaTh MOJOXKEHHUS, YIIEMIISIOLINE
3aKOHHBIC MHTEpeCHl npyroro cyonrekra denepanun. DenepaibHbIe OpPraHbl
BJIACTU HE HECYT OTBETCTBEHHOCTH IO TAaKOT'O pOJa COTJIAIICHHUSM, 3a UC-
KITIOYCHUEM HX 3aKJIIOYCHUS ¢ OpraHaMHU TOCYAapCTBEHHOW BJIACTH HMHO-
CTPaHHBIX TOCYJApCTB C cOIIacus au00 mox oduimansabie rapanTun Ilpa-
BuTenbcTBa PO’

Nel64-03 «O6 ocHOBax roCyZapCTBEHHOT'O PETYIMPOBAHUS BHEIIHE-
TOPTOBOH JesTenbHOCTH» OT 8 jekadps 2003 . (maet JieraibHOE Ompeese-
HUE «IPUTPAHUIHON TOPTOBIW - CT.41).

3. AKTBl TpaXIAaHCKO-NPaBOBOTO M KOMIUIEKCHOTO Tpa)KIaHCKO-
aJIMHHUCTpaTUBHOTO XapakTepa (I'paxmanckuii xonekc, TaMOXEHHBIH KO-
nekc PO u ap.)

' Hayumo-mpakTuueckmit  kommemTapuii &k  Komctutymmm — Poccuifckoit  Demeparin/

OtB.pen.B.B.JIazapes. 2-¢ u3j., nom. u nepepad. — M.: Crapk, 2001. ¢c. 278
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4. Tlon3akoHHBIE aKThI.

Hampumep, ITocranosnenue [IpasutensctBa P® ot 1 despans 2000 r.
Ne 91 «O npunstuu [IpaBurensctBom PO pemrenuii o corinacuu Ha ocylie-
cTBIICHUE cyObekTamu P MeXTyHApOAHBIX M BHEIIHEAKOHOMHUYECKUX CBSI-
3¢l ¢ opraHaMu roCyJapCTBEHHOW BIIACTH WHOCTPAaHHBIX TOCyaapcTB». B
HEM yKa3bIBaeTcsi, yTo JaHHoe pewenue [IpaBurenscrBa PO npuHumaercs
Ha OCHOBAHMHU OOpAIICHUS OPraHOB HCIOJHHUTEIBHOW BIACTH CYyOBEKTOB
¢enepamnmmn, conepikamee 000CHOBAaHHE TAaKWX CBS3CH WM IIONOKUTEIHHBIC
samroueHuss MUJI, MunuctepcTBa toctuiiin PO u apyrux ¢enepaibHbIX
OpraHoOB UCTIOJIHUTENFHON BIACTH B COOTBETCTBHH C MX KOMIIETEHIIHEH.

BaxHBI ¥ FOpUIMYECKH HEOOsS3aTeNbHBIC TOKYMEHTHI, ONPECIISIONIIe
LIeJIM, 33JJa4d U 3Talbl pa3BUTUS TOW MM MHOM IOCYJapCTBEHHON NOIUTHUKU
(ctpateruu P®).

Konuenmus npurpanuyHOro corpynHuuectsa PP Oputa yTBepikaeHa
Pacnopsokennem IlpaButensctBa PO ot 9 deppans 2001 ronma. [Ipumeua-
TEJIbHO, YTO TJIABHBIMH HMHUIIMATOPAMHU MPUHATHS KOHLENUIUU BBICTYIAIH
peruoHsl ceBepo-3amnana Poccun, Gomnee APYrux 3aMHTEPECOBAHHBIC B CO-
TPYJHHUUYECTBE C CONPEEIBHBIMU TEPPUTOPUSIMH .

Cornacuao Konuenuuu, MUJl Poccun (a umenHo JlemapTaMeHT 1O CBA-
3dM C cyObekramu  (eaepanuy, IMapIaMEHTOM M OOIECTBEHHO-
MOJUTUYECKUMH OpraHu3alMsIMHU, a TAK)KE CEThb PETMOHAJIbHBIX NPENCTaBH-
tenbcTB MUJ] P®) u npyrue denepanbHble opraHbl HCTIOMHATETBHON Bila-
CTH 00s13aHbI OKa3bIBaTh cojieiicTBre cyObekTaM P®D B ocylecTBIeHUH UMH
MEKIYHAPOIHOTO COTPYTHHYCCTBA «IIPH CTPOTOM COOJIOJICHUH CYBEpCHH-
TE€Ta U TEPPUTOPUATIBHON LETOCTHOCTH PDy.

Konnenuusa ocymiecTsuiia pa3rpaHiueHIe OJTHOMOYHI OpPraHoOB rocy-
napctBeHHOH Bractu Denepaiuu u cyorexktoB PO — B mpoTtuBopeunu ¢ 4.2
c1.26.1 9.4 u 5 cr.1 ®3 «O06 0OMHKX MPUHIIUIIAX OPTaHU3AINH 3aKOHO 1A~
TeNbHBIX (MPEACTaBUTENBHBIX) U MCIIOJHUTEIbHBIX OpraHax rocyIapCTBEH-
HOH BiacTH cy0bekToB PDy, KOTOpHIE HE MPEAYCMOTPEIH aKkThl [IpaBuTens-
ctBa PD B yucne npaBoBbIX aKTOB, HA OCHOBE KOTOPBIX OCYILIECTBISAETCS
pasrpaHUyYeHHe PeAMETOB BEJACHUS U MOJTHOMOYUN MEXy OpraHaMH rocy-
JApCTBEHHOM BiIacTH (eaepaabHOro u cyddenepaabHOro ypoBHEH.

Konnenuus couetaer 4epThl aKkTa HHKOPIOpALUM M JIETUTUMALUU
HOPM MEXTOCyIapCTBEHHOTO JIOTOBOPa, OJAHAKO, 00€ 3TU MPOLEYpPhl T0JIXK-
HBI OCYIIECTBJIATHCSA TaK, YTOO UTOTOBBINA aKkT 00Jagasl CTaTyCOM 3aKOHa, a
He akTa [IpaButensctBa. To ecTb perynupoBaHue BONIPOCOB IPUTPAHUYHOTO
COTpYIHHYECTBa, ocBelaeMblix KoHueniuei, Heo0XoaAuMo OAHATh Ha ypo-

! Anekcannpos O.b. Pernonsl Bo BHeurHei nonutuku Poccuu. Pons Ceepo-3anana. M.: MTIMO
(Y) MU Poccun, 2005. C.100
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BeHb @3. To ecTh akT pazpaborku u npuHATHS KOHIENIuy npurpaHuIHO-
ro coTpyaHudecTBa P®d MOXKET CIyKHTh WILIIOCTPALKEN TOrO, KaK BOCIIOJI-
HSIIOTCS IPOOEIIBl B POCCUICKOM 3aKOHOIATEIbCTBE.

JlONOTHUTENBHBIM HHCTPYMEHTOM PEIIEHHs BOIPOCOB CO3JaHHUS Ipa-
BOBOTO IOJA NMPUTPAHMYHOTO COTPYIHWYECTBA M PACIIMPEHHs ero (HUHaH-
COBBIX PECYPCOB BBICTYMNAIOT (pemepanbHble LeNIeBbIe MPOrpaMMBI, peaju-
3yromuecs Ha npurpannuHoi teppuropun PO. K npumepy, OLII «Monep-
Hu3aIus TpancnoptHoi cucteMbl Poccnu (2002-2010 rr.) n ®LIT «Coxkpa-
HICHUE DPA3IUuUil B COLUATBHO-DKOHOMHYECKOM pPa3BUTUU PETHOHOB PO
(2002-2010 rr. 1 o 2015 rona).

3.3. IIpoGJieMbl M MepPCHeKTHBBI COBEPLIEHCTBOBAHUS KOHCTHTYIHOH-
HO-TIPABOBOT0 PeryJTHPOBAHHS MPUTPAHUIHOIO COTPYAHHYECTBA CyOb-
exkToB Poccuiickoii @enepauun

IIpurpaHuyHoe COTPYAHUYECTBO SBJSIETCS OJHUM U3 DJIEMEHTOB IIpaBa
cyobekTa PO Ha momnepkaHue MEKIYHAPOJHBIX W BHEIIHEAKOHOMHUYCSCKUX
cBsa3el. BenencTBue Toro, 4ro, 1o pesysbraTaM TEKCTYyalbHOIO aHaIN3a I0-
noxxenutt ct.72 u 73 Koncrurynuu P®, TakoBoe mMpaBo OTHOCUTCS K TIPE/I-
MeTaM BeJieHus cyObekToB PO, a koopIuHaIMs TaKOro COTPYAHHYECTBA — K
MpeaMeTaM COBMECTHOTO BEJICHHS, Y CyOBEKTOB, B COOTBETCTBUH C 4.4 CT.76
Koncturymuu PO u 4.1 ct. 26.1 ®3 «O6 00mUX MPUHIUIAX OPraHU3aIHH
3aKOHOJATENBHBIX (MIPEICTABUTEIbHBIX) M HCIOJHUTEIBHBIX OPraHOB Biia-
ct cyOBrekToB Poccuiickoit denepanuiy HaTHYECTBYET MPABOOOSI3aHHOCTD
MPUHATHUS 3aKOHOB U MHBIX HOPMATUBHBIX MPABOBBIX aKTOB, ONPENEISIOMUX
MOJTHOMOYHSI OPTaHOB TOCYJapCTBEHHOHN BiacTH cyObekTa PO u ocymiecTs-
JSIONIMX TPaBOBOE PETYINPOBaHHUE B chepe MPUTPaHUIHOTO COTPYAHUIECT-
Ba.

[pyroe HOpMaTHUBHOE OCHOBAaHHE TPEOOBAHUI MPUHATHUS CIELUATBHO-
ro 3aKOHA O PETYJIUPOBAHUU MPUTPAHHYHOTO COTPYAHHUYECTBA CIEAYET U3
HEOOXOMMOCTH BBIIOJHEHHS 00s3aTenbCTB PD, BRITEKAONMX U3 IpHCOE-
nuHeHus Kk EBpormeiickoii pamounoil kousenuu 1980 r. OrcyrcTBue B PO
TAaKOI'0 3aKOHA SBJIAETCS HapylleHueM I. «a» 4.l cr.15 @3 «O mexnayHa-
pomHBEIX moroBopax P®y», cormacHO KOTOpoMy «paTH(UKAINH MOIICKAT
MeXyHapoHble ToroBopbl PD, HcnogHEHHE KOTOPhIX TPeOyeT U3MEHEHUS
JEHCTBYIOIIMX WU MPUHSITHS HOBBIX (heZepalIbHBIX 3aKOHOBY.

OTcyTCTBHE perilaMeHTaluy Ha 3aKOHOJIATEIbHOM YPOBHE IIPUIPaHUY-
HOT'O COTPYJHHYECTBA PETMOHAMH, aKTUBHO B HEM YYacCTBYIOIIUMH, MOKHO
paccMaTpHBaTh Kak pe3yibTaT OTCYTCTBHS MOJUTHYECKOTO KOHCEHcyca (e-
nepaibpHoro LlenTpa u cyobekToB PO B ompeneneHu KIF0UeBbIX MO3UIHNN B
cdepe OCYIICCTBICHHS TaKOTO COTPYAHMYECTBA (K MPHMEpPY, BOIPOC pas-
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TPaHUYCHUS TTOJIHOMOYHH, 0E30IAaCHOCTH TpaHMIl, PEryJIHPOBAHUS MHIpa-
LMOHHBIX MOTOKOB, 3aKpeIUIeHHs MeXaHU3Ma KOHTPOJS IesITeIbHOCTH
cyOBEKTOB B JaHHOM 00J1acTH).

IIpunsarue ®enepanbHoro 3akoHa «O MPUTPaHUYHOM COTPYIHUYECTBE
CIOCOOHO pPa3peIInuTh KOHIENTYaJdbHBIE IPOTHBOPEUHS M HACT «3CIICHBIHA
CBET» IPOIECCY NOCTPAMBAHUS MIPABOBOM 0a3bl B 00IACTH MEKIYHAPOITHOTO
COTPYIHHUYCCTBA B PETHOHAX .

PaspaboTka 3akoHOTIpoeKTa «O MPUTPAHUIHOM COTpYAHUYECTBE B PDy»
npenycMaTtpuBaiach B Ilepeune MeponpusaTuil no peanuzanuu Konuenmuu
MPUTPAHUIHOrO COTpyAHNYecTBa B PO (11.6), yTBEP)KICHHOM pacoOpsKEeHH-
eM [paButenscta PO ot 3 uromst 2003 r. Ne907-p.

Cyzp0a nepBoro 3aKOHOINPOEKTa PELIIach B TEUEHUE LIECTU MECALEB
2004 r.: x MapTy OH ObUI paCCMOTPEH Ha MapjaMeHTCKUX ciymaHusx B Co-
Bere denepanuu u npomen sxkcneprusy B CE, B utone BHeceH B '] PD, a 28
CCHTSIOPS 10 HeMY yKe OBLIO MPUHSATO MOCJeTHEe pelIeHHe — MpaBo 0000-
IIUTh 3aMEYaHMs U MPEATIOKEHHS 110 3aKOHOIPOEKTY, YTOO BHECTH €ro Ha
paccMOTpeHHE Ha CIEeAYyIOIIed ceccuu, mpenocrasisuiock Komurery no me-
XKAyHapOTHBIM nenaMm ['J] coBMECTHO ¢ KOMHTETaMHU-COUCIIONTHUTEISIMH (TI0
BONPOCAM MECTHOTO caMOyTpaBieHus, no aenam denepanuu U peruoHaib-
HOM TONUTHKE, 10 6e3omacHocth U neiaMm CHIC, 1o ¢BS3gM ¢ COOTEYECTBEH-
HHAKaMH).

Ha nene anpTepHaTHUBHBIN BapHaHT 3aKOHOMpOeKTa ObuUT BHEceH B /]
mub B 2008 r. B ero pa3zpaboTke MpUHUMANIN y4acTHE TaKue MUHUCTEPCTBA
1 BepoMmcTBa, kak MU ]I, MunskonoMpaszsutust, Mundun, MITP, MunTpasc,
Muno6pHuayku. KiroueByro ponb ceirpanu padouast rpymmna Cosera Dene-
panuu 1 MUHpeTHoHa.

Cerogns npoekT 3akoHa «O IMPUTrpaHUYHOM COTpyAHHUYECTBE B PD», B
IPUHATAN KOTOPOTO 3aMHTEPECOBAHEBI OOJBINE ITOJIOBHHBI CyObeKkTOB PO 1
3HaYUTEIbHAS YaCTh €€ MyHHIUIIANBHBIX 00pa30BaHUi, MPOYHO 0OOCHOBA-
Csl B KATETOPUH «3aBUCIIHXY.

O0a 3aKOHOIPOEKTa OTHOCSTCS K KaTerOpuH 3aKOHOB KOHCTHTYIIMOH-
HO-IIPaBOBOT'O COJIEPKaHUS, IOCKOJIbKY HallEJICHBI HA OIIpeleIeHUe OpsIKa
B3aMMOOTHOIICHUH MEXIy TpeMs YpOBHIMHU IyOnuyuHOMN BinacTu B Poccnu —
(enepanbHBIM, PETHOHATBHBIM M MYHHIHUIIAIBHEIM — IIPH OCYIIECTBICHUN
MEXIyHapOJHONH U CONMYTCTBYIOLIEH €l BHYTPUIOCYIapCTBEHHOH HesTesb-
HocTH ocoboro Buza. [lonoxkeHnus Oyayliero 3aKoHa OyIayT pa3rpaHUYUBATh
MIOJTHOMOYHS OPTaHOB BJIACTH, YTO aBTOMATHIECKH KJIACCH(HUIUPYET ero KaK

! lopouuna ILE. 134 c.
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HOpPMAaTHUBHBII IIPaBOBOM aKT, pa3BUBAIOIUI MoJjoxkeHus rinas 3 u § Kon-
CTUTYLIMH .

Hoponuna IL.E. monaraet, uro Oyaymuii denepanbHblii 3aKOH O MpH-
TPaHUYHOM COTPYJHHYECTBE JOJDKEH BKIIFOUATh TaKHUE Pa3Jelbl, Kak: 1) mo-
HATHUHHBIN anmapar TPUTPAHUYHOTO COTPYIHHYECTBA, 2) €ro 3ajadyd H
MPUHINIEL 3) OCHOBHBIE (DOPMBI OCYIIECTBICHUS; 4) pa3rpaHUuCHHe TIpe-
METOB BCICHHA H MOJIHOMOYHI (be;[epaanLIx OpraHoB BJIaCTH, OPraHOB
BlIactu cyObekToB Poccuiickoli denepaniii U OpPraHOB MECTHOTO CaMo-
yIpaBiieHHus B chepe OCYIIECTBICHUS MPUTPAHNIHOTO COTPYTHHICCTBA; 5)
CTaTyC COBMECTHBIX OPIaHOB NPUTPAaHHUYHOIO COTPYIHHYECTBA (BKIOYAs
IIPAaBUJIO OIPENEIECHUS KOMIIETEHTHOIO IIPAaBOIOpPSAKA - HAaIlMOHAJIBHOTO
MpaBa, Ha OCHOBE KOTOPOT0 HapsAly C yUpeIUTEIbHBIMU JOKYMEHTaMu Jeii-
CTBYIOT JaHHBIC OpraHbl; HaJMYUe/OTCYTCTBHE Yy OPTaHOB COTPYAHHUYECTBA
cTaryca IpUANYECKOro JIUIA; 00beM MPaBOCIOCOOHOCTH JaHHBIX OPTaHOB)
U 6) Kpyr OpraHoB BJIACTH, OCYILECTBIIAIOLIMX KOHTPOJIb 32 JAEATEIbHOCTbHIO
€ro YYaCTHHUKOB M MEpPbI JAaHHOTO KOHTPOJIA.

B nenom 06a 3akoHOMpOEKTa CIEAYIOT JaHHOH CTPYKType, HO TpeOYIoT
JIETaTN3allii B BOIIPOCAX, OTPAKEHHBIX B MyHKTaX S5 W 6 (CpaBHUTEIHHO-
MIPaBOBOM aHAJM3 MOJOKEHUN MPOEKTOB 3aKkoHA «O MPUTPAaHUYHOM COTPY-
Huuectse B PO» cM. B [Ipunoxenun 1).

3aava mpaBoOBOTO PETYIUPOBAHMS HA YPOBHE CyObekTOB PD cocTout B
KOHKPETH3aLUU HCIOJIb3yeMbIX BHAOB M HAlpaBIECHUH COTPYIHHYECTBA,
TEPPUTOPUATILHON M CYOBEKTHOM NpUBSA3KE (YCTAHOBJICHHUH «CTPAHOBOTO
MIPHOPUTETA») , 3aKPEILICHHH MoJjieyiell (PMHAHCUPOBAHUS M TP. XOPOUINM
MOJCIIOPEEM IS aKTHBH3ALNH MEKIYHAPOIHOTO COTPYIHUIECTBA CYOBEK-
TOB PO, pakTHuecku SABISIOMIMXCS NPUTPAHUYHBIMU TEPPUTOPUIMHU, MOKET
CTATh IOPHIIIECKOE 3aKPEIICHUE JTOTO CTATyca B CBOMX KOHCTUTYIHAX M
3aKOHaxX’.

! Toponnuua ILE. 104 c.
2 Tam xe: 127 c.
3 Arynaes P.C.
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3AK/IIOYEHHUE

HNHcTUTyIMOHATN3UPOBAaHHOE MPUTPAaHUYHOE COTPYAHUYECTBO B EBpome co
CBOMX TEPBBIX MIAroB OBLIO CBA3aHO CO CIEHU(PHUKON (elepaTUBHOTO YCT-
poiicTBa rocyaapcTB- y4acTHHKOB: B cepeanne 50-x rr. XX Beka HeMeuKue
3eMJIM BBICTYIWJIM MHULMATOPAMU pealn3allii UIEH MUWIOTHBIX €BPOPEruo-
HOB. [locTeneHHO K 3TOMY BUIY MEXIYHAPOIHBIX CBS3EH MOIKIIOYMIIICH
NIBEUIIAPCKUE KAaHTOHBI, aBCTPUHCKHE 3eMIIH, OCNBrUiCKHE PETHOHBI, Ka-
HAJICKUE U I0XHOA(PPHKAHCKHEC MPOBHHINH, aMCPUKAHCKHE W HHIUHCKHUE
LITaTHI.

®denepaTuBHOE YCTPOWCTBO HAKJIAAbIBAECT ONPEACICHHYIO IeuaTb Ha
CUCTEMY PETrYJIMpPOBaHUS BHELIHUX CBsizel TeppuTopuil. EMy cooTBeTcTBYyeT
JIOCTATOYHO CJIOKHAsI MepapXuyeckas HOPMATHBHO-TIPaBOBas CHCTEMa, KO-
TOPYIO COCTaBISIOT (efepanbHas KOHCTUTYLMS, (eaepalbHble 3aKOHBI,
MOJI3aKOHHBIE AaKThl, TEMAaTU4YECKOE KOHCTUTYLIMOHHOE 3aKOHOJATENIbCTBO
cyOBekToB (heaepaiu, JOrOBOPhI O pa3rpaHUYEeHUHU MPEAMETOB BEICHUS U
MIOJIHOMOYUH.

Pa3ppiB MexIy NpakTUKOW OCYLIECTBIEHHSI IPUIPAHUYHOTO COTPYH-
HUYECTBA M €r0 HOPMATHUBHOW periiaMeHTalnell H3HaYalbHO MPHUBEN K BO3-
HUKHOBEHHIO TPEIIOJIOKEHHS O €T0 <«JIOMyCcKaeMoM» Xxapaktepe. To ecTb
OBUTH CO3/IaHBI OCHOBAHUS JIUISI TONKOBAHMUS IIPUTPAHUIHOTO COTPYIHHIECT-
Ba KaK BHIA AEATCIHFHOCTH, HE 00s3aTEIbHO OCHOBAHHOTO HA HOPMAaxX BHYT-
pPEHHEro mnpaBa. 3aKpeIuieHue KOHCTUTYLIMOHHO-TIPABOBOTO Pa3rpaHUYCHHS
MOJTHOMOYHH B cepe MEXIYHApOTHOTO COTPYIHHIECTBA MEXIY (enepa-
UeH 1 ee CyOBEKTaMU CIIOCOOHO BBHIBECTH MPUTPAHHIHOE COTPYITHHYECTBO
PETHOHOB Ha HOBBIM ypoBeHb. OTKa3 OT TAKTUKH «CO3HATEIHLHOIO 3aKphIBa-
HUS TJa3 Ha He(opMaNbHbIE KOHTAKTHl YICHOB (hefepali Wik Ha TPSMOe
HapyllIeHUEe BHYTPEHHETO 3aKOHOJATENbCTBA B TE€X CIyyasX, KOrJa 3TO BbI-
TOJHO» = ONArompUsATHO CKa)KETCS Ha KOJUYECTBE U KauecTBE MPUTPaHHUY-
HOM KooIeparuu.

Te3uc 4acTUYHOW TPABOCYOBEKTHOCTH CYOBEKTOB (permepalud UMeeT
MOMUTHYECKUI XapaKkTep , ero NPUHATHE AaeT HOBBIHA TOTYOK Pa3BUTHIO (e-
JIEpaTUBHBIX OTHOILIEHUH W MX JajJbHEHIIeH ONTHUMU3AINHN, BHOCUT CYIIECT-
BEHHBIC N3MEHCHUS B Cpepy MEKITyHAPOIHON ACATCIFHOCTH PETHOHOB, CO3-

' Bomotos JI.A., Mexesua H.M., Illypaes B.B. TIpurpanudHoe (Mex/[yHapOIHOE) COTPYTHHYECTBO
B CHCTEME MEeXMYHHUIUIIAIBHOTO B3anMoneiicTsust. Cro: Uzn-so Ilonmurexunaeckoro yH-ta, 2005. c.
49

2 dIrynaes P.C. [IpUrpaHUdHOE COTPYIHHYECTBO B CHCTEME MEHKIYHAPOIHBIX H BHEIIHEIKOHOMHYE-
CKHUX cBsizeit cyObekToB Poccuiickoit deepalyin: moJIuTHKO-TIPaBoBoii actiekt. M.: 2006.
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JacT HOBYIO IMapaaurMy HNOHUMaHUSA NPUTPAHUYHOIO COTPYAHUYIECTBA KakK
«JIETATBHOTO U CHCTEMaTHIECKOTO B3aUMOICHCTBHS.

Wmerommiics B Poccun moTeHLuan yKpemeHHs MeXpEeTHOHAIbHBIX
CBsI3eil MPUIpaHUYHBIX TEPPUTOPUN CETOAHS HCIOIB3YETCS] HEAOCTATOUHO
¢ dextuBHO. OTKA3bIBasi pETHOHAM B POJIU «CTPYKTYpPOOOpa3yOIEro» ak-
TOpa MPUTPAHWYHOTO COTpPyIHHWYecTBa, PP 3HAaUMTENBHO COKpaImaeT BO3-
MOJKHYIO CTEIIEHb KOOIIEpALlUU Ha CBOMX I'paHullax. BuHol Tomy nposiise-
Masg (emepanpbHBIMM OpraHaMH BJIACTH HACTOPOKEHHOCTH B OTHOIICHHH
pocTa caMOCTOSATEIBHOCTH PETHOHOB KaK HOBBIX CYOBEKTOB BHEIIHEIKOHO-
MHUECKON U MEXTyHapOAHOU NesTeIbHOCTH. B cuTyaluy npeBaaupoBaHUsI
MHTEPECOB CHIIOBBIX BEJAOMCTB B MPUTPAHUIHON AESATENHbHOCTH, OapbepHOE
CBOIMCTBO TPaHHUIBI IO CTETICHNW BJIMSHUSA Ha BHEUIHEIOIHTHYCCKYIO JIOK-
TpuHy P® nepesemuBaeT CBOMCTBO KOHTAKTHOCTH, YTO MOXET HETaTHBHO
CKa3bIBaThCS KaK HA PeaM3alldl BO3MOXHOCTEH 3KOHOMHUYECKOTO COTpY/I-
HUYECTBA B NPUTPaHUYbE, TaK U Ha (POPMUPOBAHWU HOBOTro oOpaza Poccum
3a pyOeKOM.

PerynupoBanue mpurpanudHoro corpynHudectsa B PO kak Ha ¢ene-
paTbHOM, TaK M Ha PETHOHAIFHOM YPOBHSAX HOCHUT CXEMAaTHYHBIH XapakTep.
OpHako, MPaKTUKA y4acTUs €BPONEHCKUX POCCHMCKUX PErHMOHOB B TPAHC-
TPaHUYHBIX OOBEAWHEHUSIX - CBPOPETHOHAX M pabOdYMX cooluiecTBax, Aei-
CTBYIOIIMX Ha MOCTOSIHHOI OCHOBE, - CBHAETEIBCTBYET O TOTOBHOCTH CyOB-
exToB Penepanuy BBICTpaWBaTh JUAJOT C MApTHEPAMU M3 COIPEASIBHBIX
rocyJapcTB.

[To omenkam 3KcnepToOB, NaBHO OxuaaeMoe npuHsitue denepambHOrO
3akoHa «O NPUTPaHUYHOM COTPYJHUYECTBE» CIIOCOOHO Pa3pelInTh KOHIIETI-
TyalbHble MPOTUBOPEUMS U JaTh «3€JEHBIN CBET» MPOLECCY JOCTPaUBaHMUS
TPaBOBOIT Ga3bl B 0OMACTH MEKIyHAPOTHOTO COTPYIHHYECTBA B PETHOHAX .

OTOT HOPMATHUBHBIA aKT JODKEH OyIeT crocoO0CTBOBAaTh YHH(DHUKAIUH
HNOHATUHHOIO amnmnapaTa, IPOSICHUTh BONPOCH Pa3rpaHUYEHUS TOITHOMOYUIM
IICHTPAJIbHON, pETHOHAIFHOM U MECTHOI BIacTH B cepe BHEIIHUX CBA3EH, a
TaKoKe TPEATIOKUTH MEXaHU3MBI (e/iepaTbHON M PErHOHAIBHON (DHMHAHCO-
BOM MOJAEPKKHU peaTu3allid COBMECTHBIX IMPOEKTOB B paMKax MPUrpaHUY-
HOTO COTPYJHUYCCTBA.

! BesomacHOCTh M MeXTyHapOIHOE COTPYAHMYECTBO B TOSiCE HOBHIX rpammi Poccmm. Tlox pe.
JI.B.Bapnomckoro u C.B.I'oayHoBa. - M. - Bosrorpax: HOOMO, 2002.

% Iopouuna ILE. TTpurpaHudHOe COTpyAHHYECTBO B Poccuiickoii deepaliii: 0COGEHHOCTH 1my6-
JIMYHO-IIPABOBOT'O peryyupoBanus. ApxaHrenbck: [Tomopcekuii yausepcuret, 2009. — 134 c.
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1
IMonomapenko Upuna

CpaBHHTEJbHBIH aHAJIN3 MOAXO0/I0B K
MOHUMAHUIO U Pa3pelieHnI0
KOHCTUTYIHOHHO-ITPABOBBIX KOJIH3Hii
B KOHTHHEHTAJbLHOI 1
AHIJIOCAKCOHCKOM CHCTEMAX MpaBa

BBenenne

Kaknm oOpa3zoM mmpaBoBas cucTeMa IPOU3BO-
IUT UHCTPYMEHTapui A paslleHHs HopMa-
THUBHBIX KOJUIM3UH? VHBIMU CclIOBaMH, IMOYEMY,
B Cllyyae KOJUIMIUPOBAHUs JBYX KOHCTHUTYLH-
OHHBIX MpPEANUCAaHUM, CyAbl B OJHOM roCyJapcTBe MPEANOUTYT Mpearnuca-
Hue A, B TO BpeMs Kak B ApyroM - npeanucanue b? MoxkHo i1 mpocneaurs
B 3TOM HEKYI0O MMMAaHEHTHYIO IIPaBOBYIO JIOTUKY M CTOMUT JIM B AEHCTBUSIX
cyOBbeKTa IpaBOIMPUMEHEHHS HCKATh IPUBS3KY K OCOOCHHOCTSIM Pa3iIIHBIX
cucTeM mnpasa?

HauneM ¢ TOro, 94T0 OECKOH(DIMKTHBIX CHCTEM IpaBa B PCaNbHOM Jcii-
CTBUTEIBHOCTH HE CyH.[eCTByeTz. Kak nucan B cBoe Bpemst M.M. KopkyHos,
"MO3UTUBHOE MPaBO SBJSETCA NMEPEMEHUMBBIM BO BPEMEHH U Pa3HOOOpas-
HBIM TI0 MECTHOCTSIX, a MOTOMY HEOOXOAWMO eIlle NMPH ero MpUMEHEHUH
UMETH ONpe/ieNieHHbIe TPaBuIIa Ui pa3peLeHns] BO3MOKHBIX CTOJIKHOBEHHIMA
Pa3IUYHBIX 3akoHOB"”. OJIHAKO YTO TAaKOE "CTONKHOBEHHE Pa3IUYHBIX 3aKO-
HOB"? U pa3Be ONMHAKOBBIA CMBICT B TaKoe NMOHATHE OYyIET BKJIAIBIBAThH
aMEpUKaHCKUN U (ppaHIly3CKHI IOpHCT?

Crnenys n3BectHoMmy u3pedenuro M. Kanra o Tom, 4uto "IOpuCTHI BCce
elie WIMYyT ompesieNieHre Tpasa'’, BpsJ JIH CTOMT OXHJaTh, YTO B OJMKaii-
meM Oyaymem OyneT HalleHO €IMHOE OIpENeIICHHE MPAaBOBOM KOJUTM3UH.
Tem He MeHee B HalllMX CHIIAX GbIAGUMb 3AKOHOMEPHOCU MAKUX HOUCKO8 &
mpyoax y4eHvlX pasiuiHbIX npagoevlx cemell, ouepmums obujue ocobenno-
cmu NpasonpUMEHUMenbHOU NPaKmuKy Npu peueHuyu KOHCMUMYYUOHHO-
npagosbIX KOAMUZUU U NOKA3AMb, YMO, HECMOMPS HA PA3IUYUA AH2LOCAK-
COHCKOU U POMAHO-2EPMAHCKOU NPABosblX cemell, Haubonee 6epHbIM 8 UC-

' Crynentka 1opumaeckoro daxysTeta KHEBCKOro HAIMOHATEHOTO yHHBEpCHTeTa HMernn Tapaca
[lleBuyenko, YkpauHa.

2 Maryzos H.J. Kommsuy B TpaBe: OPHUYHHBL, BHAB M CIOcO0bI paspeurenus // [IpaBoBenenue. -
2000.-N 5. - C. 228.

3 Kopkysos H.M. Jlektuu no o6ieit Teopuu npasa. — CII6, 1914, — C.351.
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Ce008aHUY CYWHOCTU NPABOBOL KOJIU3UU AGNAEMCA KYPC HA couemanue,
KOHBEp2eHyuio U 83aumood02auerusi 00CMUNCEHUN PA3IUYHbIX NPABOBbIX
WKOI U PA3TUYHBIX OOKMPUHATILHBIX HOOX0008.

Uto0b!I cpazy 0003HAYHTh MPAaKTUYCCKOE HAMpaBJICHUE HAYYHOTO HC-
CJIEIOBAHHUS, TIPUBEAEM DPEATbHBIA IPUMEP KOJIMAWPOBAHUS KOHCTUTYLH-
OHHO-TIPaBOBbIX HOpM. IIpencraBnseTcs, TPyJHO HAUTH KOHCTUTYLUIO, KO-
TOpas He 3aKperisuia Obl MPUHIUI CBOOOJIBI MBICH H ciioBa. OHOBpPEMEH-
HO, HE CYIIECTBYET IPABOMOPSIKA, HE COAEPIKAIIETO NMpeIIucaHuii 00 orpa-
HUYEHUHU YKa3aHHOIO INpaBa. B nuTepaType yke cTal KIacCHYeCKUM NpH-
Mep npotuBopeunst Mexay llepsoii u Illectoit monpaskamu k KoHcTUTynIMn
CIIIA, omHa W3 KOTOPBIX YCTaHABIMBACT CBOOOIY CJIOBAa M TPECCHI, B TO
BpeMsI KaK JpyTras TapaHTHPYET OCCIPUCTPACTHOCTE CyAa MPUCSHKHBIX, YETO
HEBO3MOYKHO JOCTHYb B YCIOBHSIX HH(OpMarmoHHoro nasienus CMU'. B
nene Nebraska Press Assn. v. Stuart, 427 U.S. 539 (1 976)2 Bepxornbiii Cyn
CIIIA npumien K BBIBOAY O HEJOIyCTUMOCTH OIpaHUYEHHsI CBOOO/IBI CIIOBA,
a clenoBaTelbHO - O Oe3ycloBHOM mpuoputere I[lepBoii mompaBku Haj
IecToii. Kak npoTUBONOIOKHBINA NPUMEp, MIBEHLIAPCKUH Y4eHbIH AKcenb
[lenuep, anamm3upys crarpio 5 OcHoBHOrOo 3akoHa OPI' u mpakTuky He-
menkoro Koncrutyuunonnoro Cyaa, NPUXOAUT K BBIBOLY, 4TO CB0OOja
mpecchl B OONBIIMHCTBE CITydaeB MOMaaeT MoJl OrPAaHUYCHHUs, KOTJ]a KaKuM-
TO 00pa30M KOJUIMANPYET C PSIIOM IPYTHX HpaB3. MOo>KHO 111 U3 yKa3aHHBIX
MIPUMEPOB BBIBECTH HEKHE 3aKOHOMEPHOCTH WJIM BCE XK€ CTOUT MPHUHATH U3-
BecTHYIO0 Qopmyny OnuBepa Yanaemia XoiaMmca O TOM, 4TO "KU3Hb MpaBa
He uMmeer Joruku"? B Hamel craTbe Mbl MONBITAEMCS OTBETUTH Ha 3TOT U
PS4 IPYTHX BOIPOCOB, KOTOPBIE, K COKAIECHUIO, HE HAXOMAAT B CIIELUAIBbHON
JUTEpaType OCBEILEHUS, COOTBETCTBYIOLIET0 MX POJIM B KOHCTUTYLHOHHOM
MPaBOMPUMEHUTEILHON TPaKTHKE.

L I/ICTOPI/IH H COBPEMEHHOE€ COCTOfAHME Y4Y€HHUSA O HOPMATHUBHO-
NpaBOBbIX KOJJIU3UAX B KOHCTUTYIITMOHHOM IIpaBe

BreHyxneHsl cornacutbes ¢ Oenbruiickum npodeccopom Epoii bpemc, ko-
TOpasi YTBEP)KAACT O TOPA3UTEIHHO MaJOM KOJIMYECTBE HAYUHBIX HCCIEHO-

! Gonzalez, Carlos E. The Logic of Legal Conflict: The Perplexing Combination of Formalism and
Anti-Formalism in Adjudication of Conflicting Legal Norms //Oregon Law Review : Vol. 80, No. 2
(Summer 2001) - FN 43.

2 Nebraska Press Assn. v. Stuart, 427 U.S. 539 (1976). - [DnekTpoHHsIii pecypc]. — Pesxum gocrymna:
http://supreme.justia.com/us/427/539/case.html

3 Tschentscher, Axel, Interpreting Fundamental Rights: Freedom vs. Optimization (June 25, 2010).
Available at SSRN: http://ssrn.com/abstract=1630393
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BaHHiA, MOCBSIICHHBIM KOJUTH3MSAM HOPM B KOHCTHTYLIMOHHOM mpaBe . Bes-
YCIIOBHO, IIpo0IieMa KOJUTM3HOHHOCTH B IIPaBe BCETAa UMeNa OIpPEICICHHBIHN
HAy4YHBI MHTEpEC AJIS HccienoBareiei Teopun win Guiocopuu mnpasa, HO
MPUMEHUTEIHFHO K KOHCTUTYIIMOHHO-TIPABOBON MaTEpUU TOJIE [T HCCIeI0-
BaHUM ellle HeZOCTaTOYHO OCBOEHO.

Cpenu eBpomeicKuX ucciefoBaTesiell KOHCTUTYLIMOHHO-IIPaBOBBIX
KOJIM3UM cTOUT Ha3BaTh A. be TpaHaz, B. IHaMne171—JIecnna3 , I I[paro4,
JIx. CapTopaS, 1. TMepenpmana’ u apyrux. HeoOXoauMo OTMETHTH akTya-
JU3aIUI0 HAYYHOTO JAMCKypca B IMOCIEAHUE TOAbI, OCOOEHHO CO CTOPOHBI
(G paHIly3CKUX U HEMELKUX IOPUCTOB.

OTAEnbHO CTOUT KOCHYTHCA COCTOSHUS YYEHUS O KOHCTUTYLMOHHO-
MPAaBOBBIX KOJUIM3MSX Ha MOCTCOBETCKOM MpocTpaHcTBe. Kak H3BecTHO, B
ToJbl CYIIECTBOBAHUS COBETCKOI'O TOCyJapcTBa MpodieMa NpOTHBOPEUHiA B
npase Jnb0 He MpU3HaBajack, MO0 HccienoBagachk (PparMeHTapHO B pam-
Kax y4eHHs O MpaBOHAPYIICHUSAX, IOPUIMYECKOW OTBETCTBEHHOCTH, 3aKOH-
HOCTH U TMpaBomoOpsAAKe. be3ycloBHO, HH O KaKUX KOHCTUTYLHOHHO-
MPaBOBBIX MCCIIEJOBAHUSIX B JaHHOW cdepe u peun He MOorio ObiTh. B Ha-
CTOSIIIIEEe BpeMs OTAEIBHBIE aCTIEKTHI IIPOOJIEMBI COIIMANBHBIX IPOTHBOPCUHIA
U MPOTUBOPEUMA B MpaBe, B YaCTHOCTH, IOPUINIYECKUX KOJUTU3UH, paccMaT-
pusatorcs B Tpyaax C.C. Anekceera, M.B. barnas, B.M. bapanosa, A.1O.
byskoBa, A.b. Benreposa, H.A. Bnacenko, O.A. T'aBpunosa, B.B. [enu-
cenko, B.H. Kapramosa, JI.A, Kepumona, E.1. Koznosoii, B.H. Kyapssue-
Ba, O.E. Kyraduna, H.11. Maty3osa, B.C. Munckoii, H.B. Muponosa, A.C.
Mopnosia, C.1. Hekpacosa, A.®. Hyptaunosoii, A.C. TTamkosa, A.C. I1u-
ronkuHa, C.B. [Tonennnoii, U.H. Censikuna, B.H. CuntokoBa, M.C. Ctyne-
HukuHoi, 3.B. Cyxosa, B.A. Toncruka, F0.A. Tuxomupoa u apyrux. Pa-
00T, TIOCBAIICHHBIX HCCICIOBAHUI0 HWMEHHO KOHCTHTYIIMOHHO-TIPABOBBIX
KOJUTH3WH, COBCEM HEMHOTO, HO MpoOJeMaTHKa Kak pa3 Ha CTaIuu paspa-
O0otrku. Tak cpeau aBTOpoB HeoOxomumo Ha3BaTth B.W. Jlaiitmana,
C.N.HekpacoBa, O.A. Ilomsixoa, 3.B. CyxoBa, }0.A. Tuxomupona, P.®.
SpmyxamenoBa u ApyTux.

' Conflicts between Fundamental Rights, Eva Brems, ed., Antwerp/Oxford/Portland, 2008. - P. 1.
Available at SSRN: http://ssrn.com/abstract=1154528

2 Bertrand, André. Droit 4 la vie privée et droit & 'image. Litec (October 27, 1999) - 222 p.

3 Champeil-Desplats, Véronique. Pluralité des valeurs et raisonnement juridique : les conflits axio-
téléogiques de normes, Analisi ¢ Diritto, 2001, p. 59., La notion de droit “fondamental” et le droit
constitutionnel frangais », Dalloz, 1995, chr. 323.

* Drago, G., La conciliation entre principes constitutionnels , Recueil Dalloz, 1991, chron., p. 265.

3 Sartor, G. Normative Conflicts in Legal Reasoning, in: Artificial Intelligence and Law 1, 1992, (2-
3), pp- 209-35.

¢ Chaim Perelman, ‘Les Antinomies en Droit, Essai de Synthese’, in Perelman Antinomies, 392 at
399.
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WccnenoBarenu u3 cTpaH, NpUHAATIEKAIINUX K IPELEACHTHON IPaBOBOM
CeMbe, IEMOHCTUPYIOT CTa0MIBHBIH HHTEPEC B U3yUCHHUH NPABOBBIX, B TOM
qrcie, KOHCTUTYLMOHHO-TIPABOBBIX KoJUTu3ui. Cpenu aBTOPOB CTOUT Ha-
3BaTh X.JI.A. XapTal, X. XI/IJIJIaZ, P.Xunnuuena’ , C.P. M}OHuepa4, K. I'on-
3aje3a W T.4. B pycrie TeHaeHIMN H3y9aTh OTACIBHO KOJUTHM3HH OOS3BIBAIO-
LIMX, 3alPeUaouX U pa3pelaroux HopM (KaK TO MPEeANUCHIBaIOT MOCTY-
natel geoHTryeckoi Joruku) B CLIA u BenukoOpuTaHuu ydeHble CTaparoT-
sl yIensaTh 0co00e BHUMAHUE MCCIICIOBAHUIO KOJUIN3UI KOHCTUTYIIMOHHBIX
npaB u cBobon. Cpenu aBTOpPOB, pabOTAIOMINX C JaHHOH CIEIH(UKON, MO-
’)keM Ha3BaTh KeTpuH D, Jlopennio 3y1<1<y6, Dpemnn Masc’. Kacarensro
TEJNbHO ONPEJENICHUS BEKTOPA PAa3BUTHUS UCCIIEAOBAaHUM, OTE/IbHbBIE aMepu-
KaHCKHE YYEHbIE YTBEP)KIAIOT, YTO B TEYEHHU KaK MUHUMYM OmKaiimmx
JECATUIIETUN 3TO OyNeT U3yueHne KOJUTM3UNA U B3aUMOJCHCTBUS Pa3IUYHbBIX
$hOpM 1paB 1 cBOGO B KOHCTHTYIHOHHOM TIpaBe’.

Ecnu xe roBOpUTh UMEHHO O CPaBHUTENBHOM aHAJINM3€ MOHUMAHUSA U
paspeleHnss KOHCTUTYLIMOHHO-TIPABOBBIX KOJUIM3HH, €TUHCBEHHOH H3BECT-
HOI HaM TOJJ00HOH paboTol sBiIsIeTCs MOHOTpadUs JIOHJOHCKOTO YYEHOTO
Jlopenmo 3ykku, B KOTOPOH JOMKHOE BHUMAHHWE YJIEICHO KOJUTU3HUSIM MEXK-
oy (yHZaMEHTaTbHBIMH KOHCTUTYLUHMOHHBIMU TpaBaMH, BO3HUKAIOUIUMH B
npasonpumennutensHoi npaktiuke CIIA, BemukoOputanun n @panmun (B
MEHbIIIEH CTENIEHU aBTOP aHAJIU3UPYET MIPAKTUKY psiia APYyTUX eBpONEHCKUX
CTpaH)g.

B kauecTBe 3aKiIIOUYE€HUS OTMETHUM, YTO JOBOJILHO JIIOOOTMBITHYIO TEH-
JIEHIIMIO MOKHO IPOCJEAUTH B IOCIENHEE BpeMs, KOrJa M3ydyeHHUE IpaBo-
BBIX SIBJICHUH SIBHO MEPECTYIMAET YCIOBHYIO YEPTy MEXIy pa3HbIMU IPaBoO-

! Hart, H.L.A. The Concept of Law, Oxford: Clarendon Press, 1994.

2 Hill, H. A Functional Taxonomy of Normative Conflict, in: Law and Philosophy 6, 1987, pp. 227-
247.

? R. Hilpinen, ‘Normative Conflicts and Legal Reasoning’, in: E. Bulygin, Jean-Louis Gadries and I.
Niiniluoto (eds.), Man, Law and Modern Forms of Life, Dordrecht/Boston: D. Reidel Publishing
Company, 1985.

4 S. Munzer, ‘Validity and Legal Conflicts’, in: Yale Law Journal, vol. 82, 1973, pp. 1140-1174.

5 Eddy, Katherine. Welfare Rights and Conflicts of Rights Res Publica, Volume 12, Number 4, De-
cember 2006 , pp. 337-356(20)

¢ Zucca, Lorenzo, Conflicts of Fundamental Rights as Constitutional Dilemmas (July 2, 2008). Con-
flicts between Fundamental Rights, Eva Brems, ed., Antwerp/Oxford/Portland, 2008. Available at
SSRN: http://sstn.com/abstract=1154528

’ Maes, Evelyne. Constitutional Democracy, Constitutional Interpretation and Conflicting Rights /
Conflicts between Fundamental Rights, Eva Brems, ed., Antwerp/Oxford/Portland, 2008. Available
at SSRN: http://ssrn.com/abstract=1154528

¥ On Philosophy in American Law //Edited by: Francis J. Mootz ITI, William S. Boyd School of Law,
Cambridge University Press 2009. - P.179.

? Zucca, Lorenzo, Constitutional Dilemmas- Conflicts of Fundamental Legal Rights in Europe and
the USA (OUP, 2007)
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BBIMHU CHCTEMaMH U OepeT Kypc Ha PELENIUIo JOCTIKCHUN Pa3IMYHbIX Ipa-
BOBBIX ILIKOJI. B mepByro odepenp 3TO pe3yibTaT IJ1o0aln3aluy IpaBoOBOTO
MHpa, 4T0, 6€3yCIOBHO, HE MOXKET HE OTOOPA3UTCS HA pe3yabTaTaxX HayuHBIX
uccienoBanuii. Hanpumep, ydeHslil, H3ydaromuil IpaBoBble KOJIU3UU, MO-
KET MOJYYIHTH IOpHINYecKoe oOpa3oBaHne B Bembruu, MpoIOIKUTE €r0 B
BenukoOpuranuu, MpPOBOIUTH HAYYHBIC HCCICNOBAHHS W IIPEIONABATH B
Coenunennsix IllTaTax u panble pa3BUBaTh Hay4Hylo Kapbepy B IlIBelina-
pun. B Hamem npumepe MbI KpaTKO OMUCA OUOTpaduio OJJHOTO U3 HAaubo-
Jiee M3BECTHOTO MCCIIEOBATENsI KOJUTU3UH ITyOIMIHO-TIPaBOBEIX HOpM JKy-
cra IoBenuua', HO TakHe PUMEpHI SBHO HE ¢AHHUUHEIC.

W3 sroro ciemyer, 4yTo pas3iuuus B NOHUMAHUM KOHCTUTYLMOHHO-
MPAaBOBBIX KOJUIM3MM MEXIy MpaBOBEJaMH W3 pa3HBIX NPABOBBIX ceMeil,
6€3yCIIOBHO, CYIIECTBYIOT, HO OHU IOHEMHOTY CTHPAIOTCS, U €CIH B paKypce
IIPAaBOIIPUMEHEHHUS 3TO €Ile HE CTOJIb 3aMETHO, HA YPOBHE TEOPETHUECKUX
TPYAOB TITo0au3ays yKe JaeT 0 cede 3HATh.

I1. MousiTHe M KIaccuPUKANUS KOHCTUTYIIHOHHO-TIPABOBBIX KOJIM3HUH
B CTPaHAX KOHTHHEHTAJLHOTO MPaBa

PomaHO-repMaHCKOM IpaBOBOM CEMbE HCTOPHUYECKH IIPUCYIA 4YeTKas
CTPYKTYpHasl OpraHH3alis HOPMAaTUBHOIO MacCHBa: IPaBOBbIE HOPMBI [ie-
JITCSL HA OTPACIH, a BCE OTPACIIU - Ha JBE IMOJCHCTEMBI: YaCTHOE U ITyOInd-
Hoe npaBo. HopMaTHBHbIE KOJUIM3UU B TAKOM ClIydae MOHUMAIOTCS KaK KOp-
pO3UsI TAKOW CHCTEMHOCTH, OCOOBIN MpaBoBoi nedekT. “Kommsun sBistor-
Csl HECOIJIaCOBAHHOCTAMHU B 3aKOHOJATEJbCTBE, KOTOPOE MPEACTaBIAET CO-
6ot cucremy u oOnagaeT cBOMCTBaMH, MpUCYHIMMU cucTeMaMm. Kommusuu
HOPM B KOHCTUTYLIMOHHOM 3aKOHOJATEIIHCTBE HAPYIIAIOT HEIOCTHOCTD CUC-
TEMBI, YTO MPUBOIUT K COOSIM B TIPAaBOBOM PETYJIHPOBAHUU OOIIECTBEHHBIX
orHomennii™. TIpUMeYaTeIbHO, YTO MMEHHO C H3ydeHHs (PEHOMCHA CHC-
TEMHOCTH TIpaBa HA4YaJIOCh M3yUeHHE KOJUTM3UH B MpaBe Ha MOCTCOBETCKOM
npoctpancte B 60-70 roapl. [1o700HYIO HICI0 O CHCTEMHOCTH UCTIONB3YIOT
(paHIy3CKUE yueHbIe, KOrja FOBOPAT O MPUYMHAX BOSHUKHOBEHHS KOJLIM-
3uit.

! Joost Pauwelyn / Biography. - [Qnextponnsrii pecypc]. — Pexum goctyma:
http://www.lawofthefuture.org/125/
% Crapony6uesa, M. A. Koimsuu KOHCTHTYITHOHHOTO 3aKOHOJATENBCTBA HA YPOBHE CYOHEKTOB

Poccuiickoii ®enepanun: Aproped. quc. ... K. 10. H. -Caparos,2003. — C.7.
3

Antinomies dans le Droit. - [OmextpomHsli pecypc]. — Pexum  pocryma:
http://www.leconflit.com/article-antinomies-dans-le-droit-64205056.html
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MaxkcumalbHO 00OOIINB MO3UITUH YUYSHBIX KOHTHHEHTATbHON CUCTEMBI
IpaBa KacaTelbHO NPUYHMH NOABIEHHS KOJUIM3UIM, MOXKHO BBIIENHUTH IJaB-
HBIE JIBE:

1) oObexkTUBHAs HEBO3MOXKHOCTH IMPABOBOM CHCTEMBI MPHUCIOCAOIH-
BaThCS K IWHAMUYCCKAM N3MEHEHUSIM OOIIECTBEHHOTO CTPOS;

2) CyObeKTHBHBIH XapakTep BO3HUKHOBEHHS OOJNBIIMHCTBA IPHYHH,
3aBHCHMOCTb KOJUIH3HUIl OT BOJI 3aKOHOJATENS .

Ha narmr B3risan, cpeau yka3aHHBIX IPHYNH, O€3YCIOBHO, IPEBATHPYIOT
CyOBEKTHBHEIC, TOCKOIBKY AJIsI CTpaH KOHTHHEHTAILHOU IIPAaBOBOH CEMBH, B
OTJIMYMHU OT CTpaH OOIIEro mpasa, XapaKTEepHbl TUHAMUYHOCTb U MACCHO-
HapHOCTb B U3MEHEHUU 3aKOHOJATENIbCTBA, YTO HE MOXKET HE TAHYTH 3a CO-
0olf HECOrJnacoBaHHOCTb OTIENBHBIX KOHCTUTYLIMOHHO-IIPABOBBIX HOPM.
YKa3aHHBIA TE3UC YCHEIIHO WUTIOCTPUPYET CTaTUCTHKA MPUHATHS 3aKOHO-
JIATeNIFHBIX aKTOB B CTpaHax, MPUHAICKAIINX K pa3HbIM CHCTEMaM IpaBa.
Hampumep, B 2011 romy, Ha naTy HamvcaHWs JaHHOUW crathu, [lapiameHT
Benukobpuranuu npunsin Bcero 14 3akonos (Public General Acts), u3 Hux
aumI 3 Kacaauch cepbl KOHCTUTYIIMOHHOTO perJII/IpOBaHI/ISIZ. Bo ®panuun
32 aHAJIOTHYHBIA MEpPUOJ MapiaMeHToM IpuHSTO 90 3aKkoHOB>, B Poccuii-
ckoit denepanun — 2664, Ykpaune - 243°

Heo6xoa1MMo0 OTMETHTD, YTO MOHSITHS “KOJIU3UA~ SBISETCS JABHO W3-
BECTHBIM KOHCTUTYLIMOHHOM NPaKTHKE, HO OTHOCUTENIBHO HOBOE Il TEOPHU
KOHCTHUTYIIHOHHOTO TIpaBa OOJBIIMHCTBA TOCYIApCTB KOHTHHEHTAJIHHOM
MpaBoBOil ceMbu. Kak mpaBuiio, 3T0 MOHATHE pacCCMaTPUBAJIOCh B MEXKAyHa-
POHOM YacTHOM TIpaBe U “BKpaTiie” B TEOpHUH rocyaapcTsa u mpasa. Ha ce-
TOTHSIIHUN IeHb B IOPUAMYECKONW HayKe HE CIOXKHIOCh €IMHOIO MPeICTaB-
JeHus 0 KoJmu3usax. Ecnu uccnenoBath MO3WIUKM MOCTCOBETCKUX aBTOPOB,
To M.B. Barnaif Ha3zbIBaeT KOJUTH3USAMH MPOTHBOPEUUS MEKITY HOpMaMI/I6,
C.C. AnekceeB - CTONKHOBEHHE aKTOB B CBSI3U C UX JEHCTBUEM Ha TOH Wiu
WHOU TEPPUTOPHUH, C KOMIIETEHILINEH MPAaBOTBOPUYECKUX OPIaHOB M BpeMEHEM
U30aHus akToB’. 10.A. TUXOMHPOB JlaeT TaKoe MOHITHE IOPUIUIECKON
KOJUJIU3UH - 9TO €CTh IPOTUBOPEUNE MEXKY CYLIECTBYIOLIMM IIPAaBOBBIM I10-

' Crapomy6muesa, . A. Kommmsuu KOHCTHTYITHOHHOTO 3aKOHOJATENHCTBA HA YPOBHE CYOBEKTOB
Poccuiickoii ®enepaunn: Aproped. auc. ... k. 10. H. -Caparos,2003. — C.9.

2 The National Archives - [Dmekrpommeii  pecypc]. —  PexuM  gocryma:
http://www legislation.gov.uk/ukpga

? http://www.legifrance.gouv.fr/rechTexte.do?reprise=true&page=1

* http://www.duma.gov.ru/legislative/statistics/?type=year&v=2011

> http://zakon1.rada.gov.ua/cgi-bin/laws/main.cgi?page=5&user=1318170498949106

¢ Barnait M.B. Koncturynuonsoe mpaBo Poccuiickoit ®enepammm. - M.: Hopma-Hudpa, 1999. -
C.260.

"Anexceen C.C. TocyapcTBO 1 MpaBo: HAUambHBIH Kype. - M.: IOpumaeckas mmrepatypa, 1993. -
C.76.
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PAAKOM U HaMEPEHUSAMHU U AEUCTBUAMH IO €ro u3MeHeHuro. Ilpoucxomut
CBOETO POJia CON3MEPEHHE ATOTO IPUTA3AHUS JIHOO C ACHCTBYIOIIUM IIPABO-
nopsimkoM, au60 ¢ mpuHnmnamu npasa. Ha Bi3rmag FO.A. Tuxomuposa
IpeaIaraeMoe OnpeaciIeHue I0PUANIECKON KOJUTH3UH COAEPKUT OoJiee M-
POKOE M CHCTEMHOE IIOHIMaHKE JaHHOTO SIBICHUS. TpamuIiMoOHHAs TPAKTOB-
Ka IOpUANYECKON KOJUIM3UU KaK CTOJIKHOBEHHS HOPM HE HCUE3aeT, HO W3
C)lI/IHCTBCHHOﬁ u yHI/IBepcaJ'H)HOI\/‘I CTaAaHOBHUTCA OOAHHUM H3 aCIICKTOB ITOHATHA.
Bunurcs, yxe B ompegenenun FO.A. TuxoMupoBa TpOCIeKHUBAETCA TCH-
JICHIUS K U3NAIIHE “TIHPOKOMY” TMOHMMaHWIO Koumm3ud. Eme mameime 3a-
XOJISIT aBTOPBI, CYATAOIIHE, YTO BUIBI (PAKTUIECKUX KOJUTH3HH (POTHBOpE-
YU MEXKTY JIEMEHTaMH IIPABOBOW CHCTEMBI) IIPHIMEHHUTENBEHO K KOHCTUTY-
[IHOHHOMY IIPaBy ONPEACISIOTCS CIEAYIOMINUM 00pa3oM:

- MaTepUabHbIC KOJUIM3HU — HECOOTBETCTBUS MEXIy HOPMaMH KOH-
CTUTYUHOHHOI'O IpaBa W p€ajibHO CYIIECCTBYIOIUMU O6H_[eCTBeHHLIMI/I OT-
HOIICHUSIMH, FOPUIUICCKON MIPAKTUKOI;

- MPaBOTBOPYECKUEC KOJUIM3MH — HECOOTBETCTBUS MEXKIY HOpPMaMU
KOHCTHUTYIIMOHHOTO IPaBa U IOPHIHMYECKON TEXHHKOH KaK COBOKYITHOCTHIO
CPEACTB M MPHEMOB NMOATOTOBKH, NPHHATHI M CHCTEMAaTHU3AIMH TIPABOBBIX
aKTOB;

- JJINYHOCTHO-TIPABOBLIC KOJIJIU3UU — HECOOTBCTCTBHUSA HOPM KOHCTUTY-
IIMOHHOTO TIpaBa, ¢ OJHOI CTOPOHBI, M TPABOCO3HAHMS JEIyTAaTOB 3aKOHO-
JIATEIBHBIX OPraHOB IOCYJAPCTBEHHON BIIACTH .

W.B. CuHHIa CYUTACT, YTO FOPUIUICCKUE KOJUTH3UHA MOTYT TPOSIBIISITh-
cs: a) B paMKax TO3UTUBHOTO TpaBa; 0) MpaBOBOM CHCTEMBI;, B) MEXIy pas-
JMYHBIMHA TIPABOIIOPSIKAMHI U TPABOBBIMU KYJIBTypaMH (IIOCTICIHES THITHY-
HO HBIHE JUTs Ipollecca Tiaobanu3anun). Eciau B IepBOM U3 MEepEYHCICHHBIX
CITy4aeB B KOJJIM3HU BCTYIAIOT JIUIIb IPABOBBIC HOPMBI (aKTHI), TO B APYTUX
HapsiAy ¢ HUMU KOJUTM3WHM BO3HHKAIOT: MEXKAY Pa3sHBIMH IPAaBOITOHUMAHUS-
MU; B CHJIy PAacXOXKICHHUH MKy MPAaBOIOHMMAHUEM H XapaKTepOM IMPaBo-
BbIX HOpM; B CUJTYy Pa3JIMYHOI0 UCTOJIKOBAHUA OJHUX U TEX KC HOPM B IIPO-
1[eCCe MX IPHMCHCHHS".

TakuMm 00pa3oM, MOXHO BBIIENUTh Y3KO€ U IIMPOKOE MOHUMAHHE
IOPUINYECKUX KOJUTU3UH. B y3KOM CMBICIE ClIOBa IOpHAUYECKas KOJUIU3HS
paccMaTpuBaeTcs Kak PasIMyHOTO POJa MPOTUBOPEUHS MEXKTY ABYMS HIIH
HECKOJIEKAMH IIPaBOBEIMA HOpMaMH (HOPMATHBHBIMHU ITPABOBBIMH aKTaMH),
B IIUPOKOM — KaK MMOYTH JIF000H KOHGIMKT B PaBOBOii cdepe.

! Crapomy6uesa, 1. A. Kommmsuu KOHCTHTYIHOHHOTO 3aKOHOJATENHCTBA HA YPOBHE CYOHEKTOB
Poccwuiickoii ®enepanun: Aproped. quc. ... k. 10. H. -Caparos,2003. — C.9.

? Cununa M.B. KOWM3MH B POCCHIICKOM TIpaBe :Ha MPUMEPE HOPM TPAKIAHCKOTO M HANIOTOBOTO
npasa: ABroped. Juc. ... k. 0. H. - Mocksa,2007. — C.11.
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[IpobieMa B TOM, 4TO CIUIIKOM IIHPOKOE MOHUMAHUE CYIIHOCTH IIpa-
BOBBIX KOJUTM3WH TNPHBOAWUT YYCHBIX KOHTHHEHTAIFHON CHCTEMEI IIpaBa K
OIIMOOYHBIM BBIBOJIaM 00 00BEKTaxX KOJUIH3HA. W ceroHs MpuXoauTcs KOH-
CTaTUPOBATh TCHACHIIUIO U3YYaTh IMPOTHUBOPECUHA MEKIAY 3aKOHOAATCIILHBI-
MU aKTaMH, aKTaMH TOJIKOBAaHUs, 3aKOHOAATEILCTBOM B IIEJIOM — HO HE KOH-
KpPETHO HOPMaMH TpaBa, Kak TOro TpeOyeT I0pHIHnYecKas JIOTHKA.

OTaenbHO HEOOXOAWMO KOCHYTHCS JIOTHUECKOTO HHCTPYMEHTApHUs,
MPUMEHAMOTO YYEHBIMH C IENBI0 BBIACICHUS 00BeMa KOJUTHMIUPYIOIIETO
HOPMAaTHBHOTO MaTepHaia, a BHYTPH €ro — KOJUTHIUPYIOUINX CTPYKTYPHBIX
oOpa3oBaHuii. B To BpeMs kak nmpaBoBeIbl MPELIEACHTHBIX MPAaBOBBIX CUCTEM
CKJIOHSIFOTCSI K MCIIOJIb30BAHHUIO JOCTIKEHUH HEKJIACCHYECKOW, B YaCTHOCTH
— JICOHTHYECKOI, JIOTHKH', CPE/I TeOPETHYECKHX paGoT KOHTHHEHTATBHBIX
CHEIMATINCTOB B KOHCTUTYLIMOHHOM IIpaBe Yallleé BCErO MOXHO BCTPETHTb
aneJUIIIHMI0 K KJIACCUYECKOH (hopMallbHOM noruke’. OIHO M3 MCKITIOYCHHI
COCTABIISIIOT TPYIBI TOJUIAHICKUX ITPABOBEIOB, KOTOPHIC TPAAHUIIOHHO HC-
CIIEYIOT KOJUTH3HH B [PABE C IPUMEHECHHEM JICOHTHUYECKHX MOATbHOCTEHA .
Ha nHam B3risa, u 31eCh HENb3s HE COTJIACHTHCS C aHTIMHCKHUMU U aMepH-
KaHCKHMH HCCJICIOBATENISIMH B TOM, YTO BO3MOXKHOCTH JCOHTHIECKOHN JIOTHU-
KM MHOTO Ooraue, U MpH PacCMOTPEHUH, K IPUMEPY KOJUTU3UH MKy KOM-
TNETCHIIMOHHBIMU HOPMaMH U HOpMaMH, rapaHTHPYHOIMIHUMU KOHCTUTYIIUOH-
HBIC TIPaBa, HENb3sI IPUMCEHATH OTHU U T€ K€ METOIBI.

ITI. IlonsTHe ¥ KJIACCH(PUKANUA KOHCTUTYIIMOHHO-IPABOBLIX KOJLIU3HH
B CTPaHaX MPeNeeHTHOI0 NpaBa

Ecny KOHTUHEHTAIBHBIM I0PUCT PacCMATpUBAET KOIU3HUIO B MpaBe Kak Je-
(beKT ero CUCTEMHOCTH, aMEPUKAHCKHN W aHTIMHACKHUH - JIMIIb KaK 10Cal-
HOe HeZopa3yMeHHe, KOTOpOoe HeOOXOANMO TO )K€ BpeMs YCTPaHHTh — Jalle
BCEro MyTeM MpaBoToNKoBaHuA. FOpuct, paboTaromuii ¢ 06LUM IPaBOM, HE
OouTcs KOJUTM3MH, OH (PaKTHYECKH KHUBET B YCIOBHUSX, KOTAA NIPABOBAsI CHC-
TeMa CYHIECTBYET, pa3pblBacMasi BHYTPEHHUMH IMPOTHBOPEYUSMH. MHOrO-
TOBOPSIIUM BBICTYHAeT Ha3BaHME MOHOrpadUHM OJHOTO AMEPUKAHCKOIO
topucrta - “IIpaBocyaue kak KoITH3Hs .

' Cwm. manp.: Hill, H. A Functional Taxonomy of Normative Conflict, in: Law and Philosophy 6,
1987, pp. 227-247.

2 Cwm. Hanp.: Sartor, G. Normative Conflicts in Legal Reasoning, in: Artificial Intelligence and Law
1, 1992, (2-3), pp. 209-35.

3 On the Formal Analysis of Normative Conflicts. - [DmexTponnsiii pecypc]. — Pesxum pocryma:
http://www jurix.nl/pdf/j99-04.pdf

* Hampshire, Stuart. Justice Is Conflict. Princeton, NJ: Princeton Univ. Press, 2000.
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OpnHa U3 0cOOCHHOCTEH MpeneaeHTHON CUCTEMBI NpaBa — IOJHOE He-
NPUSATHE CIOKHBIX TEOPETHUYCCKUX AOCTPAKIMHA, CTONh JIFOOMMBIX KOHTH-
HCHTAJIFHBIME YY€HBIMH. Tako# ke mparMaTHYeCKUH MOAXOJ B aMEpUKaH-
CKOH U aHIVIMHCKOM HayKaX U K ONPEAEJICHUIO KOHCTUTYLMOHHO-IIPAaBOBOU
kommm3un  (conflict of constitutional norms, constitutional normative
conflict). Kak yTBep>kIar0T yUeHbIC “aMEPUKAHCKOM FOPUCTIPYICHIMH Ty XK-
JIbI BCE TPATUIMU TTOCT-KAHTUAHCKOW MBICIIH, OHA PEIIUTEIBHO MPOTHBUTCS
KanToBCKOMY CTporomMy ayann3My, ero OMHAPHBIM ONMIO3UIIMAM — MEXKIY
CyOBEKTOM H 0OBEKTOM, CBOOOJION U HEOOXOAMMOCTHIO, (haKTaMH U HOpMa-
MU, HacTauBas B MEPBYIO OUYepeab Ha UCCIIEIOBaHUH IPAaBONPUMEHUTEIBHO-
ro onsita”’. Exsa 11 B TpyJlaX aHTIUHCKUX WIH aMEPUKAHCKUX YUYCHBIX,
MOCBSIICHHBIX BOIIPOCY KOJUTM3HOHHOCTH, MOKHO HAWTH IPOCTPAHHBIC pa3-
MBILUIEHUS] 00 aHTUHOMUSAX MaTepuu U nyxa mnpasa. Kowmusuu 6 npase no-
HUMAIOMC UCKTIOUUMENbHO KAK NPOMUBOpeYUs NPAsoeblix HOpM, a 3HAUHUT
JOTHYECKAE CBSI3M MEXIYy HUMH MOTYT OBITh HCCIICAOBAHBI ITOCPEICTBOM
CpPaBHEHHUSl CTPYKTYPHBIX D3JEMEHTOB 3alpelIalolluX, pa3pellaroliuX H
MPEeINUCHIBAIONIMX HOPM. VIMEHHO Ha TakMX HavajaX CTOSIT aAelThl JACOH-
THYECKON JIOTHKHM, HWHCTPYMECHTApHA KOTOPOW SBISETCS HaubOoyiee 9acTo
YHOTPEOIIeMbIM MTPU UCCIIEOBAHUN KOHCTHTYIIHOHHO-TIPABOBBIX KOJUTU3UH.
OTAeIbHO OTMETHM, YTO CO CTOPOHBI HEKOTOPHIX MOCTCOBETCKUX FOPHUCTOB
y’Ke 3ByYaT IPU3BIBHI AeTalbHEE HCCIIEI0BATh “BOIPOC O Mpenenax gopma-
JM3a0UU KOJUIM3UH B TIPaBe U 0 BOBMOYKHOCTH JAJIbHEHINIEr0 IPUMEHEHHS B
VCCIICIOBAHMN KOJUIM3MI B IpaBe JEOHTHYECKoil jormku™. HekoTopbie
aMepHKaHCKUe I0pUCTHI, B acTHOCTH Jly ['00um, 3aX0omdT emie nanbine, 3asB-
JSIsL O TOM, UTO CTaHIAPTHAs JCOHTHYECKas JIOTHKa mcdepraia ceOs, a 3Ha-
YUT TPUILIO BpeMs JJIsl HOBBIX TEOPETHUECKUX M3BICKAHUH C IIENIBI0 paspe-
IS MPOGIEMBI KOIUTH3HOHHOCTH B IIPaBe”.

Kak otmeuaroT aMepuKkaHCKHE FOPHCTHI, OHIM M3 HHTEPECHIX OCOOCH-
HOCTEH MpeLeJeHTHOM CHCTEMBI MpaBa B €€ MOoAX0/ie K TOHUMaHHIO HOpMa-
TUBHBIX KOJUIM3HMH SBJISIETCS MapajoKcaibHOEe codeTaHune (hopManu3ma (4To
ObUTO OmMCaHO BHIME) M aHTH-(popMmamu3Ma. CIIEeIUaIuCTH BBIICISIOT IBC
OCHOBHBIE CTaJIMM PELIEeHHUs] HOPMATUBHOW KOJUIM3UU: OOHapy)XeHHE TaKou
KOJUTM3MHU (YTO BCETJA OCYIIECTBISICTCS IIyTeM HMHTCPIPETALIOHHON Jes-
TEJIFHOCTH CyHa) W NPUMEHCHHS K KOJUIMIUPYIONIMM HOpPMaM OXHOH W3
KJIACCHYCCKUX aKCHOM pa3pelIcHUs] KOJUIM3WU (TeMITOpalbHOHM, Comepika-
TeNbHOHN WK uepapxuyeckoit). B To Bpems, Kak Ha BTOPOM dTare JeicTBUS

' On Philosophy in American Law //Edited by: Francis J. Mootz ITI, William S. Boyd School of Law,
Cambridge University Press 2009. - P.131.

? TerpoB A.A. Mepapxuueckue Koyuiusuu B nipase: JIuc. ...K. 10. H. - Kpachospck, 2009. — C.189

* Lou Goble (2009). Normative Conflicts and the Logic of 'Ought'. Nois 43 (3): P. 450-489.
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CyIbH MaKCHMAaJIbHO OIPaHMYCHBI YKA3aHHBIMU IIPAaBIJIAMH, TO Ha IIEPBOM
CyIlbsl MIOJIB3YETCS IUPOKUMHU JUCKPELUOHHBIMU MTOJTHOMOYUSMH U MBITAET-
Csl KaX/IbIil pa3 UCTOJKOBATh MPOTHBOPEYUBBIC HOPMBI TaK, YTOOHI (pakTHye-
CKH "CHSTB" IPOTUBOPEUUS MEXKTY HuMu'. X0Tenoch ObI 3AMETHTD, YTO Ta-
KOH BBIJArOIIUIiCS y4eHsli, kak Kapin JIneBernH, riaBHbIN pa3paboTYNK H
BJIOXHOBHTENIb Y HUHUITMPOBAHHOTO KoMMepueckoro koaekca CIIIA (UCC -
Uniform Commercial Code), KOMMEHTHPYSI COOTHOILIICHUE CYACOHOM Ipak-
TUKHA M 3aKOHA, OTMEHall CIIEAYyIoImiee: “‘C MPHUHSATHEM 3aKOHa cynaeOHas
MpakTHKa 00ECIIeYrBacT 3allONHEHHE NPOOETIOB M HHTEPIPETAlHI0 - TI0-
CKOJIbKY SIBIISICTCSL FOPUIUUECKUM TPIOM3MOM TO, YTO HUKMO He 3HAem, 4mo
UMEHHO 3aKOH SHAYUM, NOKA CYObL He UCMOTKYIOm €20,

Hcxons u3 cka3aHHOTO, OMHOW W3 MPUHINMHATIBHBIX KIacCH()UKAIHN
KOHCTUTYLIMOHHO-TIPABOBBIX KOJUIM3UK B NPABOBBIX CHUCTEMax MpELEeACHT-
HOTO TpaBa SIBJISCTCS BBIACICHUE B OTAECNBHYIO TPYIILY TeX KOJUIM3HUH, KO-
TOPBIX BO3MOXKHO H30€XKATh MPU YCIOBHH CY)KEHOTO HIH PaCIIUPEHHOTO
TOJIKOBAHUS CyJJOM NMPOTUBOPEYALINX MPABOBBIX HOPM, U B JPYTYIO — TEX,
KOTOPBIX B NPHHIUIIE HEBO3MOXKHO M30exaTh. [lepBblc wamie Bcero Hasbl-
BAIOTCSI [IOTCHIMANbHBIMU (potrential)’, mpexmonaraemsivu (apparent)’ wiu
(alledged), BTOpBIC )€ — peaTbHBIMU (real)S, HaCTOSIIUMH (tme)é WU KE
noUTHHHBIME (genuine)’. Be3ycoBHO, MOT0GHBIE TEOPHH BHIIBHTAIOT H
KOHTHHCHTAJIBHBIC IOPUCTHI, HAIPHMEpP, TOBOPS O BOOOpa)KaeMBIX WM Ha-
CTOSIIINX KOJUIM3HUSX, HO, BO-TICPBBIX, TaKas KIACCU(PHUKALNI HE IMEET CTONb
OLyTUMOTO BJIHMSHUA Ha KOHCTUTYLIMOHHO-TIPABOBYIO JOKTPHUHY, a BO-

' Gonzalez, Carlos E. The Logic of Legal Conflict: The Perplexing Combination of Formalism and
Anti-Formalism in Adjudication of Conflicting Legal Norms //Oregon Law Review : Vol. 80, No. 2
(Summer 2001). —P. 563.

*Pono-

roff L. The dubious role of precedent in the quest for first principles in the reform of the bankruptcy
code: somelessons from the civil law and realist traditions / Ponoroff L. // Am. Bankr. L.J. — 2000. —
V.74.-P.173-226.P.199

3 Gonzalez, Carlos E. The Logic of Legal Conflict: The Perplexing Combination of Formalism and
Anti-Formalism in Adjudication of Conflicting Legal Norms //Oregon Law Review : Vol. 80, No. 2
(Summer 2001). — P. 463-467

¢ Pauwelyn, Joost, Conflict Norms Public Internat Law: How WTO Law Relates to other Rules of
International Law

Cambridge University Press: 2003. - P.6

* Morton, Frederick. Law, politics, and the judicial process in Canada // University of Calgary Press,
2002 - 660 p. P.551.

% Gonzalez, Carlos E. The Logic of Legal Conflict: The Perplexing Combination of Formalism and
Anti-Formalism in Adjudication of Conflicting Legal Norms //Oregon Law Review : Vol. 80, No. 2
(Summer 2001). — 457-463

7 Pauwelyn, Joost, Conflict Norms Public Internat Law: How WTO Law Relates to other Rules of
International Law

Cambridge University Press: 2003. - P.6
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BTOPBIX, HE MOJKPEIUIAETCS MPaBOINPUMEHUTEILHOW MPAKTUKON: UCTOpHUYE-
CKH POJIb CyICOHOW CHUCTEMBI B KOHTHHEHTAJIHHOM U TPEIECICHTHOM IIpaBe
pa3iuyHa.

Bnpouem, uHOTHa aHTH-(QOPMATU3KUM, KaK BBIPAKAIOTCS MECTHBIC
IOPUCTHI, 00Pa30BBIBACT MAPATOKCATBLHBIA “MHUKC C aHTHHCTOPH3MOM, M-
MO-TaKH MAaTEMATHYECKHHA (POPMATH3MOM M OE3IyMHBIM MO3HTHBH3MOM™ .
[TpuMeHUTENPHO K KOHCTUTYIMOHHOMY IIpaBy 3TO BBIpa)KaeTcs B HEBO3-
MOYXHOCTH JICOHTOJIOTHYECKOTO (a 3HAUNT — M3IMHUINHE (HOpMaTH3NPOBAHHO-
r0) MoaXoaa K IMOHWMAHUIO TPHPOJIBI MPaB YeJIOBEKa OOBSCHHUTH IIOYEMY,
KOTJla pa3pelaercs Criop MeXAy IpakAaHaMHu, OJWH M3 KOTOPBIX HUMEET
OoJpIIMe 3aciyTd, 4eM JIpYrou (mepen cTpaHoH Jid, paboTomaTeneM — He
CTOJIb BaXKHO), CYIbsI MOXKET BEIHECTH pPEIICHHE HE B MOJB3Y IEPBOTO, IPH
9TOM KpUTEpUEM ISl MPEANOYTEHUS MOXKET BBICTYNUTh MPUHIUN HEIUC-
KpPUMHHALUU 34 YepTaMu pacmz. ITouemy Tax npoucxonut? Hayka B npere-
ICHTHON CHCTEME IpaBa MOoKa 3aTPYAHICTCS AaTh OMHO3HAYHBIN OTBET.

MoskeM JIid MBI TOBOPUTH O KAKOM-TO COTMYKEHHH aHTJI0-aMEePUKAaHCKOM
U KOHTHHEHTAJILHOW JOKTPHHBI MPABOIMOHMMAHHUS, B YaCHOCTH — B c(epe
uccieayemoro Hamu Borpoca? Crenys JOTHKe OOJBIIMHCTBA U3bICKAaTEICH
— HeT. Kak yTBep»xaatoT mpaBoBe/bl, “Kak Obl MBI HE CTaBHJIM BOMPOC, B CO-
BPEMECHHOU aMEpUKaHCKOH IOPUCTIPYCHIIMKA HET MeCTa KOHTUHEHTATbHOMY
HpaBOHOHI/IMaHI/IIO”3 . Cnenys Tteopuu CpaBHUTEIHBHOTO KOHCTHUTYIIHOHHOT
MpaBa, B KOHTHHEHTAJIHLHOM TpaBe cyAcOHas MpakTuka “mobaBisier” K 3aKO0-
Hy, a B 00IIeM IpaBe Ha00OpOT: 3aKOH “H00aBiseT” K CyAcOHOW MpaKTH-
ke. [ToaToMy, HECMOTpPS Ha yBEIHUCHHE 3aKOHONATEIHHOTO MaTepHaia, OT-
Ka3 OT HEYKOCHUTEIHHOTO COOIIOJICHUS TIPEICACHTa B CTpaHax o0mero mpa-
Ba U MOBBIIICHUE MPAaBOTBOPUECKOM (PYHKUMHU CYJOB B CTpaHaX KOHTUHEH-
TaJBHOTO TIPaBa, POJib 3aKOHOJATEIBHBIX U CyIeOHBIX OPTaHOB B YKa3aHHBIX
MPaBOBEIX CHCTEMaX MOXKET CKOJBKO YTOIHO COJIDKATHCS, HO 3TH JBa MOJ-
X0JIa HE MOTYT OBITh OTOXKIECTBIICHBI, TOKa CYLIECTBYET yKa3aHHas pa3HULla
MEXIY COOTHOIICHUEM 3aKOHA U Cy/1eOHOM NPAKTHKH .

IV. Pazpemienusi KoJUTU3UI B rocy1apcTBaX KOHTMHEHTAJIbHOI0 MpaBa

' On Philosophy in American Law //Edited by: Francis J. Mootz III, William S. Boyd School of Law,
Cambridge University Press 2009. - P.135

% Sandel, Michael. Liberalism and the Limits of Justice, 2d ed. Cambridge: Cambridge Univ.

Press, 1998. P. 135-147.

3 On Philosophy in American Law //Edited by: Francis J. Mootz III, William S. Boyd School of Law,
Cambridge University Press 2009. - P.131.

* Tonos [O. 0. IIpeneaeHTHe NPaBO y KOHTEKCTi 3araibHOOGOB’S3KOBOCTI CyNOBHX pillleHb Ta
ykpainceki nepcnextusu / FO. O. Tlonos // @opym mpasa. — 2010. — Ne 3. — C. 351-363 [Enextpon-
HUii pecypc]. — Pexxum poctymy: http://www.nbuv.gov.ua/e-journals/FP/2010-3/10pjjtup.pdf
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B 0GonpmuHCTBE CBOEM KOHCTHTYIIHOHHO-TIPABOBBIC KOJUIM3MH B CTpaHaX
KOHTUHEHTAJIBHOTO TIpaBa PacCMaTpPUBAIOTCS KaK HETaTHBHOE SIBJIICHUE, W
MOTOMY CpeaH TPEUIOKEHUH M0 WX MUHUMH3AINU JIMAUPYET YCTpaHCHHE
MIPOTUBOPEUNH TOCPEACTBOM HOPMOTBOPYECTBA: TMPHUHSITHS HOBOTO aKTa,
OTMEHa CTaporo, BHECEHHE M3MEHEHWN WM yTOYHEHHWH B JIEHCTBYIOIIHE.
Tax mBeitnapckuit npodeccop xycr IloBennH yTBepxaaer, 4ro “B HAIHO-
HAJIBHO IMpaBe OOJBIMWHCTBO KOJUIM3UM JIETKOYCTPAHUMBI. TIOCKOJIBKY 3aKO-
HO/AaTeh MOXXET aHHYJIHPOBATH MPOTHBOPEYHMBBHIC HOPMBI MU KE TMPSIMO
3aKPENHUTh HEPAPXUI0 MEKIY PA3IUIHBIMU TPABOBBIMU HOpMaMI/I”I. Enga nmu
MOXHO OOHApYXHTh KOHTHHEHTAJILHOE TOCYIapCTBO, IOPUCTHI KOTOPOTO HE
BBICKA3BIBAJIN TIOJTOOHBIX TOUEK 3PECHHUS.

Tem He MeHEe, MHOTO aBTOPOB CKJIOHSETCS K TOMY, YTO HOPMaTUBHOE
YCTpaHeHHE KOJUIM3UK NOBOJBHO TPYJAOSMKHH M JOJTHA TPOIecc, MoceMy
Ha MpaKTHKe HauboJiee pacrpOCTPAaHEHHBIM CIIOCOOOM pa3pellcHHs IOPHIHI-
YECKUX KOJUTM3WHU SBJISETCS MPUMEHEHUE KIACCHUECKHX aKCUOM (TIPUHIIM-
II0B), BBIPAOOTAaHHBIX €Ile PUMCKHMHU Iopuctamu. Yamie Bcero B paborax
KOHTHHEHTAIBHBIX YYCHBIX OIMUCHIBAIOTCS TPU TMpaBWIIA: HEPAPXUIECKOE
("BBIIIECTOSANUI 3aKOH OTMEHSIET JCUCTBHE HIKECTOSIIETO'"), TEMIIOpab-
Hoe ("'MocCNenyromuil 3aKOH OTMEHSET JeHCTBUE MPENbIIylero”) u coaep-
xarenbHoe ("'CIienaNbHbIA 3aKOH OTMEHSIET JIeHCcTBUE 001ero").

Meroanka MpeoIoNIeHNsT UEPAPXUUECKUX KOJUTM3WH OCHOBBIBACTCSI HA
MPE3yMIIUH TPHOPUTETA HOPM 0OJiee BRICOKOW IOPUANYECKOMN CUIIbl (TTPHH-
mun lex superior derogat legi interior). Hamo 3amMeTuTh, 4TO 3aKperuicHHE
VepapXuM TPaBOBBIX aKTOB M KOJUIM3WOHHBIX MPOIEAYP B KOHCTUTYIIHSX
€BPOTICHCKUX TOCYIapCTB OTHIONb HE peakocTh. Hanpumep, B Konctutynun
Ucnanuu 1. 3 c1. 9 rmacut: “KoHCTUTYIMS TapaHTUPYET MPUHIIUIT 3aKOHHO-
CTH, HEPapXHI0O HOPMATHUBHBIX aKTOB, HX 00513aTEIbHOE OMYOIMKOBaHHE, OT-
CYTCTBHE OOpPaTHOHM CHIIBI- y HOPM, MPAaBO HAa IOPUAMYECKYIO 3aIUTY, CY-
JIeOHYI0 OTBETCTBEHHOCTH 32 MPOU3BOJI OPTaHOB U MPEJICTABUTENCH BIACTH.
Hapsiny ¢ 3akoHaMH BBIICTSIOTCS OPTaHUYECKHE 3aKOHBI, 0a30BBIC 3aKOHBI
JUISL JICNIETUPOBAHUS 3aKOHOJATEIBHBIX ITOJIHOMOYUM, 3aKOHOJATEIIbHBIE
nekpetbl”. CxomHas KiaccupUKaIusa 3aKOHOB ycTaHOBNIeHa B KoHCTHTY MM
Pymbanm n Koncturynm Monossl. FIMeroTcst B BHIy KOHCTUTYIIHOHHBIE,
OpraHWYEeCKHE W OOBIYHBIC 3aKOHBI, Pa3InyacMbIe MO KPYTy PEeryIupyeMbIX
OTHOIIICHUA.

! Pauwelyn, Joost, Conflict Norms Public Internat Law: How WTO Law Relates to other Rules of
International Law
Cambridge University Press: 2003. - P.12
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Paspernienne komnmu3uii oOMIMX, CHENHUANBHBIX M HCKIOYUTEIHHBIX
HOPM JIOJDKHO OCYIIECTBIIATHCS coriacHo dopmyiie lex speciali derogat legi
generali (crieruanbHBIN 3aKOH OTMEHsET neicTBue o0miero). CiemnoBaTenb-
HO, CTellMalbHas HOPMa MO OJHOMY M TOMY XK€ BOIPOCY UMEET MPHUOPUTET
nepen IeWCTBUEM OOIIeH, U, COOTBETCTBEHHO, HOPMa UCKITIOUATEIFHOTO Xa-
paKkTepa UMEeT NMPHOPUTET KaK Iepen OOIIeH, Tak M Mepel CIeHUalIbHOMI
HOpMaMH.

s MeTOIMKY TIPEOIOTICHUS TEMIIOPANBHBIX KOITH3UN XapaKTepHO TO,
YTO TMPUMEHATHCS JOJDKHA HOpPMA, MIPUHSATAas 3aKoHOomaTeneM mozxe. Hamo
CKa3aTh, YTO pa3pelleHHue MOJ0OHOr0 pojJa HOPMATHUBHBIX MPOTHBOPEUHIA
0COOCHHO M3Y4YCHO (PPaHITy3CKUMH IPABOBEIAMH, TyMacTCs, M3-3a TNHAMU-
YEeCKOT0 XapaKkTepa MECTHOTO MpaBa.

XapakTepu3upys MOCTCOBETCKOE MPOCTPAHCTBO, HA OPOUTE AUCKYCCHIA
— HEOOXOJMMOCTh 3aKPEIUIATh KOJUIM3UOHHBIE TPUHIIUIIBI HOpMaTUBHO. He-
KOTOpBIC PECITYyOIMKHU yXKE IPHHSIA COOTBETCTBYIOIINE 3aKOHEI (HAIIpUMED,
3akoH “O HOPMATHBHO-TIPABOBBIX aKTax’’), APyTUe A0 CUX MOP B3BEIIMBAIOT
BCe “3a” U “NPOTHUB”, IOOIPSSI TEOPETHUECKUE TUCKYCCUH B TAHHOU cepe.

3amamuMcs BOIIPOCOM: CYIIECTBYET JIM MEpapXusi BHYTPH KOJUIN3HOH-
HBIX NpUHIUNOB? OOILENPU3HAHHO, YTO HEPAPXUUYECKUN MPUHLUI UMEET
0e3yCIIOBHBIN MPUOPUTET HAJl IPYTHMHU JBYyMs NpuHnunamu. Hopma, mome-
IICHHAS B aKT BBICIICH FOPUIMYECKON CHIIOW, TpeolianaTh CrielraibHbIe H
M03KEe IPUHSATHIC HOPMEI, COICPIKAIIIECS B aKTHI C MEHBIIICH I0pAANMYCCKOMI
CUJIOHN.

Bwmecre ¢ Tem, B mpaBoBOil JOKTPUHE HA CETOAHS OTCYTCTBYET €IWHBII
B3MUIIA Ha COOTHOIICHHWE TEMIOPAIBHOTO M COICP)KATCIHHOTO MPHUHIIUIIOB
paspeleHus KouM3uid. Bompoc, cienyer nu otaaTh nmpeamnodreHue Oosee
MO3/IHEH, HO O0IIEel HOpMe, B JIMTEpAType peliaeTcs Mmo-pasHoOMY, IpUYeM
npeoOyiafacT MHEHHE O MPEBOCXOACTBE COMCPIKATEIBHOTO MpHHIHIA. BMme-
CTe C TeM, TaKOH MOJXO0X pa3 3a pa3oM IOABEPraeTcsi COMHEHHIO B MOJb3Y
MIPOTHBOIIOJIOKHOTO TIOJX0/a - B TMOJIb3Y MPEHMYIIECTBA TEMIOPAIBLHOTO
IpUHIOAIA. 3aMETUM, YTO BCE Yalle 3BYYUT MBICIH O HEBO3MOXKHOCTH yCTa-
HOBJICHUS] a0CTPaKTHON HepapXuH MEXIY TEMIIOPAlbHBIX M COJEpiKaTelb-
HBbIM IPUHIUIAM Pa3pelleHus IPaBoBbIX KOIu3ui. B 1paBoBoil JOKTpuHE
I'epmaHiy, B 9aCTHOCTH, IIPH YCTAHOBJICHUH COOTHOIICHHS MEXKIy TEMIIO-
paTBHBIX U COJACPKATENLHBIM MPUHIUIAM Pa3pEIICHUsT KOJUTM3UM IpHMe-
HSIOTCS CIIEAYIOLINE NMpaBuiia: MpU yCTaHOBKE HOBOTO OOILEro ImpaBuia cie-
IyeT OTMEHHTH CYIIECTBYIONIHNE CIICIHAIbHBIC PABHIA, TOJBKO ECITH MOXK-
HO YCTaHOBUTH BOJIO 3aKOHOJATENs, HAIIPaBICHHYIO Ha 3T0. Bompoc o ToMm,
OTMEHSET HOBOE 00llee MPAaBUIIO NpeAbIAYIINE ClIeUabHBIC, ABISETCS BO-
mpocoM TojKoBaHUs. M3BecTHOE mpaBmio lex posterior generalis non dero-
gat legi speciali ABIsICTCS BEPHBIM TOJIBKO B TOM CMBICJIC, YTO HE CTOWT aB-
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TOMATUYCCKHU ACJIaTh BBIBO/ 00 oTMeHe CIICHAJIbHBIX ITpaBUJI. Mexcuy TEM,
MIPE3YMIILHUH B [IOJIb3Y COXPAHEHUS CIIELUANbHBIX IPABUII HE CYIIECTBYET .

U TeM He MeHee, UcCCIe0BATENH, TITyOOKO MOrpYXKAIOLIUECs B CHELHU-
UKy, yTBEPKAAIOT, YTO BPSII JIM CETOAHS MOXHO TOBOPUTH O CTAaHIAPTHBIX
TpexX NMPHUHLHUIAX pa3pelleHus KOJUIM3UM, Koraa pedb MAET O KOHCTUTYLH-
OHHO-TIPaBOBBIX HOpMax. bempruiickuii mpodeccop EBa Bpemc, npoananu-
3UPOBAB MPABOBbLIC MMO3UIINU OOIBITNHCTBA OpraHoB KOHCTHTyHHOHHOﬁ I0C-
tunuu EBpomsl, a Takke EBpomneiickoro cyna mo mpaBax 4einoBeKa, CUUTAET,
YTO CyAbM B Clyyae MPOTHUBOPEUYHUS MEXKIY KOHCTHTYLMOHHBIMH HOpMamu
qamte Beero aeiictByror ad hoc’. TIogoGHY0 TO3UIKIO 3aHKMAaeT JIOIEHIO
3ykka, npuBoasamuii npumep Koncrurynuonnoro Coera ®paHiiuu, KOTO-
PBIH “IEeMOHCTUPHUPYET COBEPILIEHHO JBONCTBEHHBIN MMOAX0] K Pa3peLIeHNIO
KOJUTU3UH HOPM, TapaHTHPYIOIIUX KOHCTHUTYIHOHHBIX mpaBa’. Hampumep,
“BpemeHamMu CoOBET B JOBOJIBHO NParMaTHUYHON PacCy’KAAaeT O KOJIM3UAX
KOHCTYLIMOHHBIX IPaB KakK O COIVIACOBAHHWU Pa3IMYHBIX MHTEPECOB, AECUCT-
BYyS Tak, 4TOOBI 3TO COBNAJAJIO C PE3yJIbTATOM, KOTOPOTO JKEJIaTeJIbHO J0C-
TUYb; B UHBIX CUTYallMsl MOXKET HCIOJIb30BaThCS APYron HHCTp}yMGHTﬁprIZ
CoBeT BelleT peub 0 KOJUTU3USAX NpaB M MyOIMYHOTO HHTEpeca” , HO OMSTh-
TaKy apryMeHTallus NPUHATOTrO perieHus u3dupaercsa ad hoc u ucxogut us
pe3ynbTara, KOTOPBIM X0UeT NOIYyYUTh Coser”.

V. PazpemieHusi KOJUIM3UH B rOCy1apcTBAaxX NpeneeHTHOI0 MpaBa

Cro>XHO HaWTH WCCIEIOBAaHUE YUEHOTO MPEIEIEHTHOrO MpaBa, B KOTOPOM,
MPH OCBEIICHUU MPOOJIEMBI KOJUTM3HOHHOCTH, HE 3aTParHBakCh ObI Kiiac-
CUYECKUE MPUHIUIBI pa3pelIcHus] KOJUTM3UA, O KOTOPhIX peyb I B Ipe-
JBITYINEH yacTh Hameil paboThl.

Takue MPUHIMIBI TOBCEMECTHO 00s3aTENbHBI, U TEM HE MEHEE, B OTIIH-
YUe OT OTJENbHBIX TOCYAaPCTB KOHTUHEHTAIBHOTO TpaBa, OHWU HUTJC HE 3a-
kperuieHbl. CyJpi MPUMEHSIOT X B CUJIY TPAJAULUU U BPSII JIM PUCKHYT OT
HUX OoTCcTynuTh. Kazamoch Obl, 3/ech OOHApyXHWBaeTCs HECBOHCTBEHHBIN
MpEIeICHTHOMY TIpaBy (popMaiu3m, u3-3a KOTOPOTO CYJbsI TIOTYYaETCs CBSI-
3aH 00s3aTENBPHBIM JICHCTBHEM KOJUTM3MOHHOM akcMoMbl. Ho Ha mpakTHke,

' Kypc repMaHCKOro rpaiaHCKOro mpasa: Beenenue u obmas uacts. Ilepeson ¢ memerkoro. T. 1:
Iomyt. 1 / Sunekuepyc JI.; Ilox pen.: 'enxun .M. (npeauci.), HoBunkuit U.b. (nmpeauci,); Iep.:
I'pae K.A. — M.: UnocTp. ut., 1949. — C. 159-160.

2 Brems, Eva, Conflicts between Fundamental Rights, ed., Antwerp/Oxford/Portland, 2008. - P.4.
Available at SSRN: http://ssrn.com/abstract=1154528

? Molfessis, Nicolas. Le Conseil Constitutionnel Et Le Droit Prive. — Paris.- 1997. — P.76.

* Zucca, Lorenzo. Conflicts of Fundamental Rights as Constitutional Dilemmas . - [DnexTpoHHSbIit
pecypc]. — Pexum gocryma:  http:/kel.academia.edu/LorenzoZucca/Papers/510001/  Con-
flicts_of Fundamental Rights as_Constitutional Dilemmas
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KakK yTBep:KJIaeT aMmepukaHckuil npogeccop K. I'oHzanes, kaxaplii cyx cie-
JaeT Bce BO3MOXKHOE, a0kl M30eKaTh Cirydas, B KOTOPOM BBIHYKICH OyneT
NpPUOErHyTh K KOJUTM3HOHHBIM orMaM . J[KOH MeppuMeH, aHaIm3Hpys
MPAKTHKY CYyIONPOM3BOJCTBA CTpaH IMPEIENICHTHOTO MpaBa, YTBEPXKIaeT,
YTO B cIy4ae OOHApYXCHHS KOJUIM3WH MEXKIY KOHCTHUTYIIHOHHO-IIPABOBOM
HOPMOH U TIOJIOKCHHEM OOBIYHOTO CTAaTyTa, CyJ B OONBIIMHCTBE CITydacB
MIOTIBITACTCSl HCTOJKOBATh 00a MONOKEHUS TaKKUM 00pa3oM, 1adbl n30exaTh
KOJUTH3HOHHOCTH . JUIst 5TOTO B apceHae Kakaoro CyIbi OOMMPHEIA HHCT-
pyMeHTapuil JUCKPEINOHHBIX TIOJHOMOYHMA, U TJIABHOEC — HHTEPIPETAlNOH-
Has JesaTenbHOCTh. 1locpeICTBOM Y3KOTO MM IIUPOKOTO TOJIKOBAHUSA Ipa-
BOBOM HOPMBI IIPAaBOIIPUMCHHTENs MBITACTCS U30eXaTh HOPMATHUBHO-
MPaBOBOI KOJUIM3WH, BEOh B MPOTHBHOM cCiIydae OH OyJeT cBs3aH Oe3alb-
TEPHATUBHBIMU NPaBUJIAMH, @ 3TO YY>KIO NPUPOJE MPELEISHTHON cucTeme
mpaBa.

3aMeTHM, YTO HCCIEIOBAaHHE HMHTEPIPETAIMOHHON AEATENBHOCTU CY-
JIOB OCOOCHHO aKTyallbHO B PaKypce U3yueHHs] KOHCTUTYIIMOHHO-TIPABOBBIX
KOHHHSHﬁ, BE€Ab UMCHHO 31€Ch FI/I6KOCTI) MpEeUCACHTHOIO IpaBa NPOABIIACT-
cs kak Hurge. iMeHHo 6naromapsi ocoOOMy MOAXOMy K TOJKOBAHHUIO, aMe-
PHUKaHCKas cUCTeMa MpaBa cyMella cOXpaHuTh KOHCTUTYIMIO, KOTOPOH yxke
0oJbIIe ABYXCOT JIET: KX/bIH pa3, KOTJa MPUMEHSIETCSl CTATyTHOE MPaBHIIO,
(opManbHO TPOTUBOpEYAIee KOHCTUTYIIMOHHON HOpME, MOCIEIHSIS HCTOM-
KOBBIBACTCS TAKMM 00PA30M, 4TOGBI OGO KOIIIH3HIO 3aPAHEE CHSTB: .

B cBs13u ¢ HeocriopuMoi A3PPEKTUBHOCTHIO CYAOB, A0BEpUeE K CyaeOHOIM
CHCTEME B CTpaHaX MpEIeICHTHOTO IpaBa HEM3MEHHO BBICOKO. Tak, cormac-
HO CTaTHCTHKE, KOTOpYIo npuBoauT Openepuk MopToH, okoio 60 mporeH-
TOB KaHAJILIEB COTJACHBI C TeM, YTO “B Cilydae KOJUTU3WH 3akoHa U KaHancrt-
Kol XapTuu TpaB M CBOOOA, UMECHHO CyJ], a HE 3aKOHOJATENb, JOJIKCH
MMETb TOCIIEHEE CII0BO™.

Ho uTo *e nenate, eciy MHTEpPIIpEeTalus HE MOMOraeT u30exkaTb KOJ-
JUAUPOBaHUs KOHCTUTYIMOHHBIX HOpM? Eciy, kK IpuMepy, B YaCTHOM IIpaBe
JOJDKHO TpUOeraTh K KJIACCHYECKUM MPHHITUIIAM pa3pelleHus KOJUIH3NH, B
KOHCTUTYLIMOHHOM HX TIOJIb3a ellBa JU 3aMeTHa. Eciu mpoaHamu3upoBaTh

! Gonzalez, Carlos E. The Logic of Legal Conflict: The Perplexing Combination of Formalism and
Anti-Formalism in Adjudication of Conflicting Legal Norms //Oregon Law Review : Vol. 80, No. 2
(Summer 2001). — P. 443.

2 Merryman, John Henry. The civil law tradition: an introduction to the legal systems of Western
Europe and Latin America Stanford University Press, 1985 - Bcero crpanui;: 168 P.135

3 Gonzalez, Carlos E. The Logic of Legal Conflict: The Perplexing Combination of Formalism and
Anti-Formalism in Adjudication of Conflicting Legal Norms //Oregon Law Review : Vol. 80, No. 2
(Summer 2001). — P. 487.

* Morton, Frederick. Law, politics, and the judicial process in Canada // University of Calgary Press,
2002 - P.490
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npakTuky BepxoBroro Cyna CIIA, cTaHeT o4eBUIHBIM, UTO KPUTEPUEB, 10
koTopeiM CyJ OTHaeT MpenroyTeHHe OJHONW HOpME Hall IpYrod He TpU U
Jlake He JecsTh: MHOro 6oinbiie. Hanpumep, K.I'oH3anes BeneT peub 0 UH-
BEpPCUU, HHTEPIPETALMOHHBIX KAHOHAX, TaK 3BAHBIX “KO3BIPSIX~ U T.a'. IIpu
9TOM, Kak yTBepkiaer P.Ilo3Hep, nmpu coOmocTaBie€HHMM KOHCTUTYLIMOHHBIX
HOPM, OJHOHM W3 KOTOPBHIX OyImeT HemocpencTBeHHO Hopma KoHcTHTynunwm,
Cyn HuKorzAa He OyAeT paccMaTpHUBaTh IOCIEAHIO BHIPBAHHOM M3 KOHTCK-
CTa: TOJBKO HMCXOJs M3 “‘00mero tekcra” KOHCTUTYIIMH, YTO OISATh-TaKH
C03/1a€T IPOCTOPHOE TOJI€ VIS CYAeHCKON AUCKPELHH.

ITokazaTenbHBIM MOXET CIY>KUTh npumep Kanazbl, rae mpu paspelie-
HUY KOJUTM3UH MEXIY KOHCTUTYIMOHHBIMHE ITpaBaMU COOCTBEHHHUKA W ITHKE-
tupytormx (Harrison v. Carswell (1975)2 BepxoBHBIN Ccyn mpuberHyn K
NPUHLMIY Stare decisis 1 TIPUHAN PELICHHE, aHAJIOTUYHOE NPUHATOMY ue-
TBIPMSI TOJIaMH paHee. BaxkHO OTMETUTBH, YTO IOCIE YKAa3aHHOTO PEIICHUS
Hayajach OCTpas IJUCKYCCHs KacaTeJbHO IpaBa CyAa IMO-pa3HOMY IOIXO-
JUTh K PEIICHUIO MOMOOHBIX (CMEXHBIX) KOHCTUTYLHOHHO-NIPABOBBIX MPO-
TUBOpeunii. B cBoem n3BectHOM OcoO0M MHEHUH cyibsi JIackWH BBICKa3all-
Cs 0 TOM, UTO ““Cyll HE MOYKET MEXaHMUYECKU IPUMaHATh HOPMBI IIPaBa. .. Mbl
(cynbu) cBOOOJHBI OTXOJUTh OT CBOUX K€ IPEABIIYIIUX IPABOBBIX MO3UIUIH
U NIPUHUMATH pPEIIeHHEe, KOTopoe OBIJI0 Obl ONTUMAJIBHUBIM UMEHHO B KOH-
KpETHOM cmyaunn”j.

JIroOombITHEIE BEIBOHI NenmaroT yuenble u3 FOAP — rocymapcersa, mpa-
BOBas CUCTEMa KOTOPOro BoOpana B ceOs AIEMEHTHI cpaszy TpEX BhlIelsie-
MBIX CETOJHS MPABOBBIX CEMEW: pOMaHO-T€PMaHCKOW, aHTIIO-CAKCOHCKOW M
TpanuuuonHou. Tak Kepous Jlbtonc yTBepxaaeT, 4To B ciay4yae NMPOTUBOpE-
Yysi KOHCTUTYLMOHHBIX NpPEINHCaHUN M TOJOXKeHWH oO0IIero mnpasa
(common law), cya B Ka)XJI0OM KOHKPETHOM CIIy4ae JOJDKCH MPOCUUTATH I10-
CIIEACTBUS CBOCTO PEIICHUSI, TO €CTh NPUHTH K ‘‘MUHHMAaILHOMY yIIEpOy”,
0T/JaBas NPEANOYTEHHE OJHOMY MPEIIUCAHHUIO Hal IPYTUM .

TyT MBI IPUXOJUM K KYJIbMUHAIIMHA TEOPETHYECKUX HApaOOTOK YUCHBIX
IIPELEIEHTHOrO MpaBa — IpaBa, KOTOPOE BCErJa CTPEMUTCS WHAMBUIYaJIH-
3UpOBATh KXKABIH KOHKPETHBIN criop. Kak yTBep kIaloT aMepuKaHCKUE yde-

! Carlos E. Gonzalez, "Trumps, Inversions, Balancing, Presumptions, Institution Prompting, and In-
terpretive Canons: New Ways for Adjudicating Conflicts Between Legal Norms" (September 2004).
Rutgers University (Newark) Legal Working Paper Series. Rutgers Law School (Newark) Faculty
Papers. Working Paper 7.

http://law.bepress.com/rutgersnewarklwps/fp/art7

2 Harrison v. Carswell, 1975 CanLII 160 (SCC), [1976] 2 SCR 200, <http://canlii.ca/s/y909>

7 Morton, Frederick. Law, politics, and the judicial process in Canada // University of Calgary Press,
2002 - P.46

4 Conflicts between Fundamental Rights, Eva Brems, ed., Antwerp/Oxford/Portland, 2008. Available
at SSRN: http://ssrn.com/abstract=1154528
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HBIC, O4eHb YacTo Bepxosublii Cyn onpenenseT s ceds )KenaTeabHbIH uc-
X0J KOHCTUTYIIHOHHOTO KOH(IIUKTA W JIUIIb UCXOIS UX ATOTO pa3padaThiBa-
eT COOTBETCTBYIONIYIO JIMHHIO apryMeHTaruu'. JIOHZOHCKHH mpodeccop
Jlopenno 3ykka 3axXOJWUT €Ie JajibIlleé U yTBEPXKAACT, YTO OOJIBIIMHCTBO
KOHCTHUTYIIMOHHO-TIPABOBBIX KOJUTM3WK (MM KOHCTUTYIHOHHBIX IHJIEMM —
KaK Ha3bIBaeT UX aBTOP) HE MOXKET ObITh pa3pelIeHo pa3 U HaBcerna, a He-
KOTOPBIE MX HHX HE MOTYT OBITh PaspellMMbIMU B NPHHIAIE . YUCHBIH 1a-
K€ HCIOIB3YeT HECKOJIIBKO HedopMallbHbIC MeTaOpBl, IBITAACH MTOJICTUTD
MOJXObl YUEHBIX K BOZMOYKHOCTH Pa3peIIeHns] KOHCTUTYIIHOHHO-TIPAaBOBBIX
KOJUTU3UI: OJHU IOPHUCTHI, COTJacHO 3yKKa, BEpAT B “Xemnu eHA’, TO €CTh
Pa3pemnMOCTb KaXI0T0 KOHCTUTYIIMOHHOTO CIIOpa, IPYTUM Ke Ooiee nM-
MOHUPYET HEKUH (uiep “aMepuKaHCKOW Tparenuu’” — MPHHATUS (akTa He-
Pa3pelMMOCTH OTIENbHBIX KoJuIM3uid. HaMm aymaercs, 4To Takoi Moaxof B
OOJIBIIMHCTBE CBOEM OYCHb YESCTHBIN, Beb CIEIU(PHKAa KOHCTUTYIIHOHHOTO
IpaBa B TOM, YTO OHO HEOTAEIMMO OT MOJIUTHYECKOH COCTaBIAIOMIEN U He-
00XOJMMOCTH YYUTBIBaHUS MyOnn4yHOro MHTEpeca. Crneruduueckyo mnpu-
POy UMEIOT KOJUIMAMPYIOIINE KOHCTHUTYIIHOHHBIC TPUHIIUIBI U KOJITHIU-
pytomye QyHIaMCHTAJBHBIC MpaBa, a 3HAYUT HHCTPYMEHTAPHH, XOPOIIO
MPOSBUBLIMIA ce0sl B APYTUX OTpacisX Mpasa, 34eCh, T1e IpUINUecKas KOM-
MOHEHTA CTOJIb )K€ CHIJIbHA, CKOJIb W MOJUTHYECKAs, STUYECKas U COIHAalb-
Hasi, MOXKET 0Ka3aThbCs HEAOCTATOUHBIM.

BriBoabI

Hcxons U3 BBINIECKA3aHHOTO, ITO3BOJIMM Ce0€ CAeNaTh BBIBOJBI O PA3IHIUIX
B IIOJAXOJ€E K MOHMMAHUIO U Pa3pElICHUI0 KOHCTUTYLIUOHHO-IIPABOBOM KO-
JIU3UY B KOHTUHEHTAIbHOU U IpELeIeHTHON cucTeMax pasa. ITpu 3ToM Mbl
JeNIaeM 3aKJIF0UEHMs Ha JABYX YPOBHSX: C MO3HULUI TeopUU MpaBa U B acek-
T€ KOHCTUTYLIUOHHO-IIPABOBOI0 IOHUMAaHUS.

1. C To4kM 3peHusl TEOpUU IIpaBa, B TO BPeMs KaK KOHTHHEHTAJIbHBIE
IOPUCTBI PAaCCMaTPHBAIOT KOJUIM3UIO B KauecTBe Ae()eKTa CHCTEMHOCTH IIpa-
Ba, JIOTHYECKOU IIPOPEXOH B €ro CTPYKTYpE, Ul aHIVIMHCKOTO WU aMepu-
KaHCKOI'0 IOpUCTa KOHCTUTYLMOHHO-IIPaBOBasl KOJUIM3Ms BCErO JIMIIbL IpU-
BBIYHBII 3/1eMEHT npaBonopsaka. Hu o kakoM HapyllleHMH CHCTEMHOCTH U
pedn OBITh HE MOXET: IIPaBOBasi MaTepHs B OOJBIIMHCTBE CBOEM — 3TO Ha-
TPOMOXKIECHUE CYAOBBIX NIPELEIEHTOB.

! Gonzalez, Carlos E. The Logic of Legal Conflict: The Perplexing Combination of Formalism and
Anti-Formalism in Adjudication of Conflicting Legal Norms //Oregon Law Review : Vol. 80, No. 2
(Summer 2001). — P. 574.

? Lorenzo Zucca, Constitutional Dilemmas: Confl icts of Fundamental Legal Rights in Europe and
the USA, (Oxford, Oxford University Press: 2007).
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2. IlpaBoBenbl B cTpaHax POMaHO-TEPMAaHCKOM IIpaBOBOM CEMbHU, aHa-
JTU3UPYS ColepXkKaTelabHbli 00BEM KOHCTHUTYLMOHHO-IIPAaBOBOW KOJUIM3UH,
CTPEeMSATCSl €ro HeOOOCHOBAaHHO paCIIMPUTh, MPHUMEHSS TaKk Ha3blBaeMOe
“IIIpPOKOe TOHMUMAaHHE KOJUTM3UHK’, KOTOPOE BKIIIOUACT B ceOs MOYTH BCE aH-
THHOMHHU IyOIMYHO-TIPAaBOBOTO XapakTepa (IMPOTHBOPEUHUS AyXa W OyKBBI
3aKOHA, KOH(IMKTHl KOMIIETCHIWH U T.I.). Takoe HarpoMoxueHue adcT-
PaKTHBIX, YacTO HM3JIMIIHE TYMAaHHBIX, KOHCTPYKIUH YyKIIO aHIJIOCAKCOH-
CKOMY IIpaBy: KOHCTUTYLMOHHO-IIPaBOBasl KOJUIM3US 37I€Ch IOHUMAETCs UC-
KIIOYUTEIbHO KaK KOJUIM3MS IMO3UTUBHOTO NpaBa. Pa3BuBas yka3zaHHYIO
MBICTIb, 3aMETUM, YTO B TPYyAaX aHIVIMHCKUX U aMEPHUKAHCKHX IOPHUCTOB HC-
CIIEyeTCsl TOJIKO HECOOTBETCTBUE MEXKTy HOpPMaMH IIpaBa, TOTAa Kak pado-
Thl KOHTUHEHTAJIbHBIX IOPUCTOB AaXKe€ MPU aHaJIM3€ MO3UTUBHOIO MpaBa yac-
TO TpelIaT HeKOPPEKTHBIMHU, HA HaIl B3IV, (POPMYJIMPOBKaMU O TPOTHUBO-
PeUHH HOPMATHBHO-IPABOBBIX AKTOB' .

3. OcHOBBIBasICh Ha YTBEP)KIACHUS OTAEIBHBIX aBTOPOB O TOM, YTO MOJ
MOHATHEM “HOpMA MpaBa’” B KOHTUHEHTAJIHHON W aHTJI0-aMEPUKAHCKOW JTOK-
TPUHE MIOHUMAIOTCS HECKOJIBKO pa3jIMyHbIC MPABOBHIC SBJICHUS: TOTMaTHUeC-
CKOE TIPaBWJIO B MEPBOM (nNorm), U Ka3yanbHbIH 00paseir — Bo BTopoM (rule),
MOJKHO YTBEPXKIAaTh O Pa3InYHON MpHUpoJe UX cToJkHOBeHUH. [lomydaetcs,
B MPELEJCHTHOM IPaBe KOJUTMAUPYIOT HE caMU HOPMBI, a BhIpAaOOTaHHBIC
CyJlaMH NIPaBOBbIE [TO3ULMH, OCHOBAHHBIE HA UHTEPIIPETALUU HOPM.

4. TIpUMEHHUTENEHO K CHEIU(HUKE KOHCTHTYIHOHHOTO IIpaBa, aHTJIO-
CaKCOHCKOHN JOKTPUHE W3BECTHO MOHATHE ‘‘TIOTEHLHANTbHAs] KOHCTUTYIIMOH-
HO-TIPAaBOBasi KOJITU3USA™, TOJ] KOTOPOH IMMOHUMAETCS TaKO€ MPOTHBOPEUHE
MPaBOBEIX HOPM, KOTOPOTO TOBOJIBHO JIETKO H30€KaTh MPH YCIOBHH, YTO
MPaBONPUMEHHUTENb UCTOJIKYET OJHY U3 HOPM B Y3KOM cMbicie. [lapasens-
HO WCITOJB3YeTCs TMOHATHE “‘pealibHasi KOHCTHTYIIHOHHO-TIPABOBAs KOJUIH-
30", K KOTOPOMY NPHOETAIOT B CAMBIX KPAHUX CITydasix, MOCKOIBKY KPYT
CUTYallUil, IPU KOTOPBIX CYJ WJIK MHOIM OpraH MOCpeACTBOM TOJKOBaHHS HE
cMor Obl M30eaTh KOJUIM3HMHM, MpPEACTIbHO Y30K. Takoe pasrpaHHucHHE B
KOHTMHEHTAJIbHOW NOKTPUHE IpaBa BCTPEYAETCS TOPa3lo peXe U He HEeceT
CTOJIb pEIlaloUIeil Harpy3KH B TEOPETHUECKUX UCCICAOBAHUSIX.

5. N3ydyenue npupoisl KOHCTUTYLHOHHO-IIPABOBBIX KOJUIM3UN B KOH-
TUHEHTAJbHOM cHCTeME IMpaBa MPOUCXOAMUT Yallle BCEIO C MCII0JIb30BaHUEM
WHCTPYMEHTapusl KJIACCHUYECKOW JIOTMKH, B TO BpeMs KaK B aHIJIOCAKCOH-
CKOI — HEKJIACCUYECKOMW, B YaCTHOCTH, IEOHTUUYECKON. BuauTcs, nocineHuii
moJIxo 1 MHOTO Oojiee 3peKTHBEH, MOCKOIBKY JIaeT BO3MOXHOCTH HUCCIIEIO0-
BaTh OJUH W3 HanOoiiee MpoOIEMHBIX MaCCUBOB KOHCTHTYIHOHHBIX KOJUTH-

' Monpo6ree cm.: Mipommmaenko A.M. Komiii B paBoBOMy perymioBaHHi 3eMeTbHIX BiTHOCHH B
VYxpaini: Monorpadis. — K.: Anepra; KHT; LIYJI, 2009. — C. 8-11.
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3Ul — KOJUTM3UHU C BOBJICUCHHEM HOPMATHBHO O(QOPMIICHHBIX KOHCTHUTYIIH-
OHHBIX TPaB.

6. OCHOBHBIM METOJIOM YCTPaHEHHUS] KOHCTUTYLMOHHO-TIPABOBBIX KOJI-
TU3UH B KOHTUHEHTAIBHON CHCTEME MpaBa Ha3bIBACTCS HOPMOTBOPYECTBO
(IpuHATHE HOBOTO aKTa, OTMEHA CTAPOTO, BHECCHUE M3MEHECHUH WM yTOY-
HEHU B JEHCTBYIOIINE), a B IPELEAECHTHON - IPaBOTOJIKOBaHUE (MHTEpIpe-
Talysl OHOW M3 KOJUTMIUPYIONIMX HOPM B TakoM MaciuTtade, 4yToObl n3de-
’KaTb HOPMATUBHOTO NPOTUBOPEUHS B KOHKPETHOM CIIy4ae).

7. C 1enpio pa3pelieHusi KOHCTUTYLIMOHHO-IIPAaBOBOM KOJUIU3HUHU, KOTO-
pO€ CBOAUTCS K BBIOOPY OAHOM M3 HOPM, IPOTUBOPEUALIUX IPYT APYTY, Kak
B KOHTUHEHTAJbHOM, TaK U B QHIJIOCAKCOHCKON CHUCTEMax IIpaBa IpUMESHS-
IOTCSI BEIpaOOTaHHEIC €Ile PUMCKUMH FOPUCTAMH TEMITOPABHEIA, COAepIKa-
TeJbHBIN U MepapXWUeCKUH KOJUIM3UOHHBIE MPUHUUIBI. Bmecte ¢ Tem yue-
HBIC PA3JINYHBIX MPABOBBIX CHCTEM CXOMATCS BO MHEHHH, YTO d(PPEKTHB-
HOCTh M YacTOTa MPUMEHEHMs yKa3aHHBIX MPUHIUIOB B KOHCTUTYLHOHHOM
MpaBe ropasio HUXKe, HEXKEIH B IIPaBe MPUBATHOM.

8. Eciam TOBOpUTH O TpeX YHNOMSHYTHIX KITACCHYECKHUX aKCHOMax
(IpUHIMITAX), B KOHTHHEHTAILHOM IpaBe (B YaCTHOCTH — Ha TIOCTCOBETCKOM
MPOCTPAHCTBE) MPOCIEKHUBACTCS OTYETIMBAs TEHIACHLUSA 3aKpeIUATh HUX
HOPMAaTHBHO (HampuMep, B 3aKOHOJATEILCTBE O HOPMATHBHO-TIPABOBBIX aK-
Tax), B TO BpeMs Kak B IPEICICHTHON CHCTEME IpaBa OHU HMPUMEHSIIOTCS
IOPUCTaMU HCKIIIOYUTEIBHO UCXOS U3 PABOBBIX TPATULIMH.

9. B pycne TeHAeHIUU BBIACIATH B OTACIBHBINA CETMEHT MPOTUBOPEUUIA
KOJIJIM3UU HOPM, TapaHTUPYIOIIUX KOHCTUTYLIMOHHBIE TIpaBa, B pa3HbIX CHUC-
TeMax MpaBa BO3HHKIA HEOOXOAUMOCTh pa3padaThiBaTh OCOOBIH MOIXOI K
paspeleHno moJo0HOro poaa aHTUHOMHU. [IpM 3TOM KOHTHMHEHTJIbHAS
HayKa CKJIOHSETCS K pa3paboTke MHCTpYMEHTapHs ‘‘OaJaHCUpOBAaHUS WU
“onTUMU3AIMK’, & AHTJI0-aMEPUKAHCKas — K 000CHOBAHHUIO MPHHIIUIIA “‘MaK-
CUMU3AIK” TIPU Pa3pelIeHNH YKa3aHHBIX MPOTUBOPEUHH.

10. IpuaepxuBasick TEPMHHOJIOTHH, HCIOIb3yeMOW aMEpUKaHCKUM
yueHbIM P. ITo3HepoM, mpeanoaokum, 4To paloHalIn3alus mnpouecca pas-
pellleHus] KOHCTUTYLIMOHHO-TIPABOBOM KOJIJIM3UM B CTpaHaX KOHTHHEHTAJb-
HOT'O TIpaBa MPOUCXOINUT IPEHMYIIECCTBEHHO “‘CHU3Y BBEPX  (TO €CTh UCXOMIS
M3 KOHKPETHBIX HOPM KOHCTHUTYIIMOHHOTO aKTa), B TO BPEMsI KaK B aHIJIO-
aMEpUKaHCKON MPaKTUKE UMEET MECTO palMOHANH3aIus “‘cBepXy BHHU3 (B
YaCTHOCTH, UCXOAS UX “ayxa”, obmiero noarexkcra OcHOBHOTO 3akoHa). Ham
0COOCHHO UMIIOHHPYET HMEHHO BTOPOI MOAXOI.

11. OcHOBBIBasICh Ha BBIBOJAX Psla YYECHBIX, COBEPIIMBIINX (yHIa-
MEHTaJIbHBIN aHaU3 MPaBONPUMEHHUTENBHON MPAKTUKU OPraHOB KOHCTHTY-
LIMOHHOW IOCTUIIMH CTPAaH KaK KOHTUHEHTAJIbHOM, TaK U MPELEeIEHTHON CHC-
TEM IpaBa, MOKEM YTBEP)KIAaTh, YTO B OONBITUHCTBE CIyYacB pa3pelIcHHUe
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KOHCTUTYIIMOHHO-TIPAaBOBOH KOJUIH3MHM npoucxoauT ad hoc, mpu s3ToM yacto
apryMeHTanus BeIOOpa MpeBaMPYIOIed HOPMBI 9aCTO MOACTPaUBACTCS MO
pe3ynbTaT, KOTOPBIH XKeTaTeNbHO NMOMYYUTh, & He HA000poT. Pa3Huma mex-
Iy UCCIIeyeMbIMU HAaMM CHCTEMaMH IIpaBa COCTOUT B TOM, YTO MpEIC/ICHT-
HOE IIPaBO OXOTHO BOCHPHHUMAET U pa3pabaThIBaeT Takoi Te3uc (Beob MH-
JUBUAYAIH3AINsA Ka)XKIOTO CIIOpa — €ro MMMAaHEeHTHas 4epTa), B TO BpeMs
KaK HayKa KOHTHHCHTAJIBHOTO MpaBa CTPEMUTHCA K PAIllMOHATM3ALUY KaXK-
JOro crmoco0a pa3peleHns] KOHCTHTYIMOHHO-IIPAaBOBON KOJUIM3UH, BBIpa-
0OTKHM M HOPMAaTHUBHOTO 3aKPEIUICHUS OOMIMX NPaBHJ TaKOTO Pa3pelIeHHS,
XOTsI Ha MPaKTHKE YHHBEPCANbHBIC IpaBUia B IMyOIMYHO-IIPABOBBIX (YacToO
MOJUTHIECKH OKPAIIEHHBIX) CIIOPAX €/1Ba JIM IPHIMEHUMEL.

Kak BumuM, B TOHNMaHNH KOHCTUTYIIMOHHO-IIPABOBOH KOJITM3UH MEX-
Iy OBYMSI, Ka3aJoch Obl, pa3HbIMU CHCTEMaMU IpaBa JOBOJBHO MHOIO 00-
mero. Bmecre ¢ TeMm, KOIMHYB HEMHOTO TIyOske, 0OHapy>KMBAeTCs LIEJbIH
TUIACT Pa3In4uii, HECOOTBETCTBHMH, CTOJIb HHTEPECHBIX, CKOIb MAJIO H3y4YeH-
HBIX B CIEIMANbHON JUTepaTrype. Mbl yBEpEeHBI, UTO HaubojIce BEPHBIM B
HCCIIEIOBAHUM CYITHOCTH KOHCTHTYIIHOHHO-TIPABOBOW KOJUIM3MHU SIBISETCS
KypC Ha pEIEIINI0, KOHBEPTeHIMIO M B3aUMOOOOTANICHHUS OCTHKEHHI
Pa3JIMUHBIX MPABOBBIX LIKOJ U PA3IUUHBIX JOKTPUHAIBHBIX MOJXOJOB, HO-
CKOJIBKY Ka)KIBIH, B3SITBIM OTAENBHO, XapaKTEpPH3YyeT CYIIHOCTh KOHCTHUTY-
IIHOHHO-TIPAaBOBOH KOJUIM3WU HE JOCTATOYHO MOJNHO. McTmHa, kak Bcerna,
IZIe-TO TIOCpPEArHE. A ec TOYHee — Ha CThIKE KOHCTUTYIIHOHHO-TIPaBOBOM
JOKTPUHBI CTPAH Pa3IMYHbIX IPABOBBIX CUCTEM.
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1
IlonoBa Anmca

KoHcTuTynImoHHast 0CHOBa CBO0OOIBI
IKOHOMHYECKOM NeATeTLHOCTH
B Poccuiickoii @enepanum»

BBenenne.

CB000J1a 9KOHOMHUYECKOH JAEATEIBHOCTH MPOYHO
YTBEpPAWJIACh B KAdeCTBE OJHOW W3 BaXKHEHIINX
OCHOB COBPEMCHHOW IMBUJIM3AIMN U CTayia o0Ie-
MIPU3HAHHOM, 00IIeYeI0BEUECKON 1IEHHOCThIO0. be3
cBO0OO/IBI 9KOHOMHUYECKOH NEATEIIbHOCTH HEBO3MOXKHO aJIeKBaTHOE (yHK-
MOHUPOBAHNE MEXAHU3MOB PHIHOYHOW SKOHOMHUKH, MPOSBICHUE WHUIMA-
THUB XO3SHUCTBEHHOU AEATENBHOCTH, Pa3BUTHE KOHKYPEHIIMH, MTPEeATPUHUMA-
tenbcTBa. OT pa3BUTHS PHIHOYHON SKOHOMHUKHU 3aBHCHUT B YaCTHOCTH U pas-
BHUTHE TPAXXAAHCKOTO 00IIECTBA.

ITpoGnembr oOecnieueHust CBOOObI SKOHOMHYECKON JIEATETHBHOCTH OCO-
OcHHO akTyanbHbI Juis Poccuiickoit @enepanmn. Poccus Bctana Ha coBep-
IIEHHO WHOM MyTh pPa3BUTHUA MEPEHAsl K PpIHOYHON 3KOHOMUKH. KOHCTUTY-
s 1993 r. yrBepamia cBo0O0y SKOHOMHYECKON JIEATENHHOCTH KaK OCHOBY
KOHCTUTYLIMOHHOTO cTpost Poccun. OgHako peanusanus 3T0ro Ipasa 10 CUX
TIOp TMpPETepIIeBaCT ONpeCIICHHBIC TPYTHOCTH.

I]envio naHHOM PabOTHI SBISETCS UCCIICOBAaHUE 3aKPETUICHUE KOHCTH-
TYIIMOHHON OCHOBBI CBOOO/IBI 9KOHOMHUYECKOW JeATeNIbHOCTH B Poccuiickoit
Oenepanuy U nmpodiieM ee peanusanuu. J[is TOCTHKEHHS MOCTaBICHHOM
1IN HEOOXOAMMO PEIICHUE CIETYIOINX 3a0ay:

a) M3YYCHHE KOHCTUTYIIMOHHBIX OCHOB CBOOOJBI YKOHOMHUUYECKOU aes-
TENBHOCTH (OIpEeIeICHuE MOHATHS CBOOOIBI 3KOHOMHUYECKOW JesITeIhbHO-
CTH, 3aKpEIUICHHE CBOOObI YKOHOMHYECKOH JaesTensHocTH B KoHCTUTYIIHH
P® u 3apyOeKHBIX KOHCTUTYLIUSX );

b) uccnenoBaHre MEXaHW3MOB peaM3allid TpaBa Ha CBOOOIY DKOHO-
MHUYECKOH JeATeIbHOCTH (TapaHTUU Pean3allii, OTPAaHHYCHHUS W MPOOJIEMBI
peanu3anuu cBoOO b IKOHOMUYECKOH JieaTenbHOCTH B PD).

! Ctynentra @axynrera Iocymapctsennoro Ympasnerns Mockosckoro I'ocyaapcTBeHHOTO YHH-
Bepcutera umeHn M.B. JlomonocoBa, Poccust.
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I. KoncTuTyninoHHbIE OCHOBBI CBOOOIBI IKOHOMHYECKOH NeITeJIbHOCTH.
1.1. ITonsiTHE CBOOOABLI PKOHOMHYECKOH NeATEJILHOCTH.

Hecmotpst Ha TO, 9TO MOHsATHE "CBOOOJAa IKOHOMHYECKOW JNEATEIHLHOCTH"
MIPOYHO BOLILIA B HAIl JIEKCUKOH U JIOCTaTOYHO YacTO yNoOTpeOsieTcs B HOp-
MaTHUBHO-TIPABOBBIX aKTaxX, ydeOHUKAX, HAYYHBIX M MEPHOAMUECKUX U3/IaHU-
X, HEOOXOAMMO YTOYHHTH CMBICIIOBOC COJCp)KaHHE MaHHOTO IPHUHIIHIIA.
Ota HeoOXOAUMOCTh BO3HHKAET B CBSI3M C TEM, YTO B JaHHOE TOHITHE 3a-
YacTyro MpH YNOTpPeOJeHUH BKIABIBACTCS PAa3IMYHOE NMOHUMAaHHE B 3aBH-
CUMOCTH OT KOHTEKCTa IPUMEHEHUS U TEOPETUYECKON TIO3ULIUU aBTOPA.

PaccMoTpruM pa3nmudHBIe TOIXOIB! K OMPEISICHIIO CBOOOIBI YKOHOMH-
YecKOW NeSTeNbHOCTH U BBIACTMM HEOO0XOAWMOE JJIsl MCCIIEIOBaHUs OIpe-
JICTICHHE.

3HaMEHUTBIA POCCUUCKHUIA YUEHBIN, TOKTOP IOPUANYECKUX HAYK ABaKb-
a1 C.A. B cBoem yueOHuke "KoncTurynnonnoe mpaso Poccun" ompenenss
JIaHHOE TTOHATHE, UCXOJUT U3 MO3UIMH, UYTO ""¢CBOOOJA DKOHOMHUYECKOH MIesi-
TEJNIFHOCTH IIPEIIoNIaraeT Uil yJacTHHKOB XO3SHCTBEHHOTO 000poTa paB-
HbIe BO3MO>KHOCTH TIPOU3BOJIUTH, MPOAABATh U MOKYHaTh MPOAYKTHI TpyZa,
BCTyNaTh B IOTOBOPHBIE U UHBIE XO3SIICTBEHHbIE OTHOIIEHUS U T.1."

B.B. MenbHuKOB B cBoOci padote "DkoHOMUYeckuid cTpoit m KoHcTH-
Tynust Poccun" mpeampuHUMAaeT MONBITKY OOBSCHHUTH TOHSITHE CBOOOJBI
SKOHOMUYECKOH JEATENbHOCTH, 4Yepe3 COBOKYMHOCTb B3aMMOCBSI3aHHBIX
npuHOHIOB. 1o ero MHEHHIO ¢ IPUHIUIIOM CBOOOJIBI SIKOHOMHUUYECKOHN nIesi-
TENbHOCTH CBSI3aHbl, IpeX]e Bcero, nojoxeHus KoHcTurynuwu, conepka-
LI1e TaKue OCHOBHBIE MIPaBa, Kak:

a) mpaBo Ha cBOOOjHOE pasutue. B vactu 1 ct. 7 KoHcTHTyMH yc-
TaHoBNeHO: «Poccuiickas denepanus - COUUAIBHOE TOCYAapCTBO, MOIUTH-
Ka, KOTOPOTO HaIlpaBlieHa Ha CO3JaHHE YCJIOBUH, 00ECIeYMBAIOMIUX JOC-
TOWHYIO XKH3Hb U CBOOOJHOE pa3BUTHE YelOBeKa». To ecTh 3Ta HOpMa 3a-
HIMIIAEeT CBOOOIY TIOTOBOPA, CBOOOTY MPEIPUHUMATEIHCTBA;

0) mpaBo cBOOOJHO U30HpaTh POJ AEATENLHOCTH U npodeccuro (4. 1 cT.

37)

B) Koncrurymun npemycmotpeno: «Tpyn cBoboxeH. Kaxnapiii umeer
MPaBO CBOOOJHO PACIIOPSDKATHCSI CBOUMH CIIOCOOHOCTSIMH K TPy, BEIOH-
paTh poJ NEATENLHOCTH U MTPODECCHION;

') IpaBo, FapaHTUPYIOLIEEe KaKIOMY BO3MOXKHOCTb HUMETh UMYILECTBO
B wacTHOUM cobctBeHHOCTH (CT. 35, 36 KoHcTTynmm). 3amura 3Toro npasa,

' Apakpan C.A. "Koncturymuonsoe npaso Poccun”, Tom 1, M., 2007. C. 491
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MpeJocTaBisieMas TOCYIapCTBOM, PacIpOCTpaHsIEeTCS Ha YacTHYIO COOCT-
BEHHOCTh Ha 3EMJTIO, OCHOBHBIC (DOHJIBI, a TAK)KE Ha 005A3aTEILCTBA M TPeOO-
BaHMsI TPEIPUHUMATENIEH K cBoUM mapTHepam. [IpuHaaiexaniue 4eIoBeKy
HeMaTepHalbHbIe Onara (1oO6poe UMsl, YeCTh, JTOCTOMHCTBO U JICNOBast peIry-
TaIys), TAK)Ke MOTYT TIOJYYHTh 3alllATy B COOTBETCTBHU C 3TUM KOHCTHTY-
LIMOHHBIM TTPABOM;

Jl) IpaBO KaKA0ro Ha acconmanuu. B coorBercTBue ¢ 4. 1 cT. 30 Kon-
crutynuu Poccnn «Kakaplii IMeeT TpaBo Ha OOBEJAMHEHHE, MPaBO CO3/a-
BaTh MPO(eCCHOHANBHBIC COIO3BI ISl 3alUThl CBOMX HMHTepecoB. CBoOOMA
JIeATETHHOCTH OOIIECTBEHHBIX O0BEIMHEHUN TAPAHTUPYETCSI.

MensaukoB B.B. momuepkuBaeT, cChIIasich B MOJATBEPXKIICHUE CBOUX
CJIOB Ha TakMX aBTOpoB kak Aiberosa M.M., Emios P.I"., Xonomnos A.B.,
JIsmenko B.II., ITukynskuH A.B 1 Ap., 4TO KOHCTUTYIIMOHHOE 3aKpETIICHUE
cB00OO/IBI SKOHOMHYECKON JeSITEIHHOCTH, BBIXOJIUT 32 PAMKH TrapaHTHPOBa-
HUS OTIENBHBIX TPABOMOYHH JIMYHOCTH (T.€. OPUIUIECKON MHTEPIIPETAIINH
CBOOO/IBI KaK YCIIOBUS peaNm3alliyl JIMYHOTO MHTEepeca), nmpuobpeTas Oonee
IIMPOKOE 3HAYCHHE. YKa3aHHOE MIMPOKOE MPAaBOMOYHE KOHCTHUTYIIHOHHO
3aKPEIUICHHOM CBOOOJIBI SKOHOMHYECKOH JCSITEIbHOCTH , 10 MHEHHUIO aBTO-
pa, MO3BOJISIET pacCMaTPUBATh JAHHBIM MPUHIUIT B €r0 B3aUMOJICUCTBHH U
CYIITHOCTHOM €IMHCTBE C APYTUMH KOHCTHTYIIHOHHBIMHU HpI/IHHI/IHaMI/Il.

Cynpst Koncrutynmnonnoro cyna P®, aBTop MHOTOYHCIEHHBIX KHUT U
cTaTeil 1Mo KOHCTUTYIIMOHHOM SKoHOMUKE, ['amkueB I'.A. B cBoeM Tpyje
"KoHcTUTYyIMOHHASI SKOHOMHUKA" HE OMPENeseTCs MPSIMO MOHSITHE CBOOOIBI
SKOHOMHUYECKOH JIESITEILHOCTH, OJHAKO, 3aMEdacT, YTO '"HdKOHOMHUYECKAS
cB000/1a, SIBIAONIASICS KOHCTUTYIIMOHHBIM HMPUHIMIOB (4.1 cT. 8), BhIpaxa-
€T HMHTEPEChl MPEXKJAEC BCEro IKOHOMUYECKUM aKTUBHOTO HACEJICHHs, 00na-
JIAIONIETO MHTEJICKTYalbHBIMH CIIOCOOHOCTSIMH M UMYIIECTBOM ISl Mpel-
MPUHUMATEIFCKOW U MHOW HE 3alpemieHHON 3aKOHOM SKOHOMHYECKOHN Jesi-
TenbHOCTH (4.1 CT.34)”2. Taxum o6pazom, ["'apkreB OTOXIECTBISET SKOHO-
MHUYECKYIO JICATEIILHOCTh B MEPBYIO OUYepe/lb ¢ MPEANPHUHUMATEILCKOM fes-
TENBHOCTBIO, @ CJIEIOBATEIBHO CBOOOMY SKOHOMHUYECKOH NESTEITHHOCTH CO
CBO0OI0M TIPEMTPUHUMATEILCKON JIEATENHHOCTH. TaKko! MOAX01 HECKOJIBKO
OTpaHUYMBACT IOHUMAHUE TAHHOTO MOHATHS, 3a1aBas JJIs STOr0 MPUHIIHIA
CIIMIIKOM y3KH€ PaMKH BO3MOXXHOCTH €r0 IPUMECHEHHUS.

ABTOPCKHH KOJIJIGKTUB POCCHUMCKUX IOPUCTOB M SKOHOMHKCTOB - bopeH-
6oiim I1.10., JJaputckuit B.M., May B.A. u ap. - B cBoeii pabote "KoncTtury-
IIMOHHASI YKOHOMHKA" OIPENIEIAIN CBOOOTY 3KOHOMHUYECKON JCSITECIHbHOCTH

! MenbuuxoB B.B. "Dxonomuueckuii crpoit 1 Koncrutymus Poccun"// HoBblii 1opumaeckuii xyp-
Hai. 2011. Ne 1. http://www.new.law-books.ru/index.php?page=problemy-konstitutsionnogo-prava
2 Tamxues I'.A. "KoncTuTymoHHas sxoHoMuKa", M., 2010. C. 46
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Kak "cB00OIy 3apabaThIBaTh ACHBIU', TIOSICHUB, YTO "misl OM3HECMEHA CBO-
0oma 3apabaTeIBaTh JCHBTH O3HAYACT CBOOOIY HPEANPUHIMATEIBCTBA, IS
HAaEeMHOT0 Pa0OTHHUKA - TIPABO CAMOCTOSITENILHO BEIOUPATh MPpodeccuro U Me-
CTO pa60Tr,1".1 ITo MMMO 3TUX IByX aCIEKTOB, aBTOPBI TAKXKE OTMEUAIOT, YTO
9KOHOMHYECKas NEATENBHOCTh - OYEHb IIMPOKOE MOHATHE, MOJA KOTOPHIM
MOHUMAIOTCS JTIOOBIC BUIBI ACATCIHHOCTH, IPUHOCSINUE JOXOMA, B TOM YHC-
Jie, HallprMep, BO3MOKHOCTD PacIopsKaThCsl CBOUMH COSpEKEHHUSIMH, OT/Ia-
Bas UX B OaHK WJIM MOKYIIas IICHHbIC OyMardy.

14 nesei 1aHHOTO MCCIIEOBAaHUS Ui MIOHUMaHUsS IpuHUuUNa "cBo0o-
JIbl 9KOHOMHYECKOH JesTelIbHOCTH" OyAeT HCHOJIb30BAThCA TOJKOBAHHE
Koncrurymmnonnoro cyna P®: "Cornacuo Koncturyuun Poccuiickoit @ene-
pamuu B Poccuiickoit @enepanuu rapaHTUPYETCsl CBOOOa IKOHOMUYIECKOM
JIeSTeNbHOCTH (cTaThsl 8, 4acTh 1), KaXKIbId MMEET MpaBO Ha CBOOOJHOE HC-
MOJIb30BaHUE CBOMX CIOCOOHOCTEH W MMYIIECTBA Ui MPEINpUHUMATEIh-
CKOM M MHON HE 3alpelIeHHONM 3aKOHOM ASKOHOMHUYECKOM IEeATEIbHOCTH
(cratbs 34, yactpb l)".2

OcTtaercsi BBIACHUTH, YTO CIEAyeT MOHMMATh HETOCPEIACTBEHHO O]
"9KOHOMHUYECKOH AeaTeIbHOCTRIO". [IJIs onpeesieHus 3TOTro MOHITUS 00pa-
TUMCSI K 0OLIEpOCCUHCKOMY KJIacCU(UKATOPY BHIOB SKOHOMHUYECKOH es-
tenbHOCTH (cokpawy. OKBDJI). OKB3/l co3nan Ha ocHOBe oduIIMANIBHON
pycckoit Bepcun Cmamucmuyeckoll Kiaccu@ukayuu U008 3KOHOMUYECKOU
Odesmenvrocmu B EBporneiickom skoHOMHUeckoM coobmiectse (KIEC)
(anrn. Statistical classification of economic activities in the European
Community). Knaccudukarop OK 029—2001 (KAEC Pen. 1) npunar mo-
cranoBieHneM ['occtanmapra N 454-ct ot 6 Hos10ps 2001 ., BBenéH B neii-
ctBue ¢ 1 suBapa 2003 r. C 1 suBaps 2008 r. gonojgHeH Kiaccuukaropom
OK 029—2007 (KHAEC Pen. 1.1), yrBep>kaeHHBIM IpHKa3oM Poctexperynu-
poBanusi N 329-ct ot 22 Hos6ps 2007 . B BBeIeHUM MaHHOTO JOKYMEHTA
pornucano, 4yto oowekramu kiaccupukanuu B OKBDJ[ saBastoTcs BUIbI
SKOHOMHUYECKOH IEATEIIbHOCTH. DKOHOMHUYECKAas NEeATeIbHOCTh MMEET Me-
CTO TOTZa, Korja pecypcsl (o0opynoBanue, paboyast Cuia, TEXHOJIOTUH, CHI-
pbe, MaTepHaibl, SHeprus, UH(OPMALOHHBIE Pecypchl) OOBEAUHSAIOTCS B
MPOU3BOICTBEHHBIN MPOIECC, UMEIOIIHNA 1EIbI0 MIPOU3BOJICTBO MPOIYKIHH
(oxazaHme yciryr). DKOHOMHYECKAs! JCATEIFHOCTh XapaKTEepU3yeTcs 3aTpa-
TaMH Ha MPOU3BOJCTBO, IPOLIECCOM IPOU3BOJCTBA M BBITYCKOM MPOIYKIIHH
(oka3aHueM yciyr).

! Bapen6oiim I1.J1.; Jlaburcuii B.1.; May B.A.; 3axapos A.B., Kucenesa 1.M.; Kupuuenko J[.A.;
KynpusiHosa 10.B.; Yenmoneesa E.B., Jlapurckuii I.B. "KoHcTurynmonsas skonomuka", M., 2004.
C. 12

2 Onpenenenne Koncrurynuonsoro cyna Poccuiickoit denepamun Ne 924-0-0
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1.2. 3akpenJieHue KOHCTUTYIIHOHHAs1 OCHOBA CBO0OObI IKOHOMHUYECKOI
nesareabHocTH B KoncTutynun PO.

Yacts 1 cratsu 8 Koncrutynuu PO rinacut: "B Poccuiickoit denepanuu ra-
PaHTHPYIOTCS SIMHCTBO SKOHOMHYECKOTO MPOCTPAHCTBA, CBOOOJHOE Tepe-
MEIIICHHUE TOBApOB, YCIYT W (PMHAHCOBBIX CPEICTB, MOIACPKKA KOHKYpPCH-
MY, cBO0OJIa SKOHOMHYECKOU JiesiTeNbHOCTH". B maHHOHW cTaThe yKkasbIBa-
€TCsl, UTO CBOOOJIa IKOHOMHUYECKON JISATEILHOCTH TapanTupyercs B PO, on-
HaKO caMmo TIOHATHE He packpbiBaeTcs. CaMo TOJIKOBAHHME JAHHOTO TOHSATHUS
OBLIO PacKpBITO B MPEIBIAYIIEM IMyHKTE. Temepb paccMOTPHUM TMOAPOOHEE
3akperuienne ganHoro npuHnuna B Koncrurymuu PO.

VYka3aHHas BBIIIIE § CTaThI OTHOCUTCS K TepBoi rimaBe OCHOBHOTO 3a-
KOHa, KOTOopast Ha3biBaeTcs "OCHOBBI KOHCTHUTYITMOHHOTO CTpos". DTO O3Ha-
YaeT, YTO CBOOOJA DKOHOMHYECKON JEATEILHOCTH SBIIIETCS OCHOBOM KOH-
CTUTYIIMOHHOTO CTposi. TeM camMbIM TMMOAYEPKMBAETCS BAXKHOCTH JAAHHOTO
npuHuuna s Poccuiickoit @enepaiuu, KOTOPHIM B COBOKYITHOCTH C PAIOM
JpYTUX HPUHIUIOB 00pa3yeT KOHCTUTYIIMOHHBIH SKOHOMUYECKHH CTpOH
rocyJapcTBa.

Heo0xoauMo OTMETUTH, YTO MPUHIUIEI, 00pa3yIONUe KOHCTUTYITUOH-
HBII 5KOHOMUYECKUH CTPOH, HE CYLIECTBYIOT BHE CUCTEMHOM CBSA3M C JIpY-
TUMH TIPHHIUIIAMH OCHOB KOHCTHTYIIHOHHOTO CTPOs, B OCOOCHHOCTU C
MPUHIMIIAME TIPABOBOTO M COIMAIBHOTO TOCYJApPCTBa, a TAKXKE C WHBIMH
KOHCTUTYIIMOHHBIMU TOJIOKEHUSMH, UMEIOIIUMHU OTHOUICHHUE K PEryiIupo-
BaHMIO IKOHOMHUYECKHUX OTHomeHnid. Kak mopcucreMa KOHCTUTYIIHOHHO-
MPaBOBBIX HOPM, KOHCTUTYIIUOHHBIN cTpoil PD oxBaThIBaeT:

1) IpUHIUITEI OCHOB KOHCTUTYIIMOHHOTO CTPOSI O CBOOOIE IKOHOMUYE-
CKOH JIeITENFHOCTH, O €JMHOM SKOHOMUYECKOM MPOCTPAHCTBE, O MHOT000-
pasuu ¥ PaBHOMPABUU PA3IUYHBIX (OPM COOCTBEHHOCTH, O 3alUTE KOHKY-
peHuuu (cTaTths §), O COLMAIBHOM XapakTepe rocylapcrtBa (craThs 7), O
3HaYCHUU OOIICTIPU3HAHHBIX HOPM M MPUHIIMIIOB MEXTyHApPOIHOTO MpaBa U
HOPM, COJICPKAIIUXCS B MEXKTyHAPOTHBIX TOTOBOpax (cTaths 15);

2) KOHCTHTYIITUOHHBIE HOPMBI 00 OCHOBHBIX YKOHOMHYECKHUX TPaBax U
cB000/IaX ¥ OCHOBHBIX MpaBaxX, UMEIONINX X03SHCTBEHHO-KOHCTUTYITMOHHOE
3HAYCHHE, a4 TAKXKE O KOHCTUTYIMOHHBIX TApaHTHUSIX MPEANPUHIMATEIHCTBA
(ctatbs 34, gacTh 2; cTaThs 74, yacTh 1; ctaThs 75, yacTh 2); 3) HOPMBI, yC-
TaHABJIMBAIOIINE KOHCTUTYIIMOHHBIM YKOHOMHYECKUI Ty OTUYHBINA TTOPSIOK:

a) KOHCTHUTYIIMOHHBIC TPHUHITUIBI TOCYJAPCTBEHHOTO pPErYJIHPOBAHUS
SKOHOMHYECKOH JTCATCIHHOCTH;

0) HOpPMBI O BO3MOXXHOCTH OTPAHHYCHHUS OCHOBHBIX 3KOHOMHUYECKUX
pas;
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B) HOPMBI O TIOJTHOMOYHSX (pefepanbHBIX OPraHOB T'OCYApCTBEHHON
BJIACTH M OPTaHOB BIacTH CyObekToB PO B chepe mpaBoBOro perymmupona-
HUS IpeANPUHUMATENCTBA.

OpHako, TPUHIMI CBOOOIBI SKOHOMUYECKON NEATEIILHOCTH SIBISIETCS
CTEp’KHEM KOHCTUTYIIMOHHOTO 3KOHOMHUYecKoro crpost PO. Kak yxe otme-
4anock BBINIE, YKOHOMUYECKasi cBoboa mo cMeiciry KoHeTuTynuu mpenmno-
JaraeT mpexJe Bcero cBoboay mpeanpuHumarenscTBa. CBoOoa mpeanpu-
HUMATEIbCKOW JIEATENILHOCTH MPEJICTABISACT COO0M YHUBEPCATbHBIN (MHTET-
PHPOBaHHEIH) IPHHIIUI KOHCTUTYIIMOHHOTO TIPaBa, 00bEINHSIIONIIA B CBOEM
COCTaBe HECKOJIBKO OTHOCHUTENBHO CaMOCTOSITENIbHBIX MPUHLIUIIOB MPABOBO-
TO PEeryJIMPOBaHMS OTHOIICHUH B cepe MpeANpHHIMATEIECKON IeITEFHO-
¢t (IpUHIOUI CBOOOBI JOTOBOPA, OOIIEI03BOINTEIBHBIA MPUHIINT, TTPHUH-
LU CBOOOIbI KOHKYPEHIIMH U JP.).

Ha KOHCTHUTYIMOHHBIN MPUHIMI CBOOOBI SKOHOMUYECKON IESITENbHO-
CTH, 3aKPEIUICHHBIH B OCHOBaX KOHCTHTYIHOHHOTO cTpos (cT. 8§ KoHctury-
LUH), OIUPAIOTCS HOPMBI I11. 2 KOHCTUTYLINH, 3aKperIsiolye mpaBa, tMMa-
HEHTHO TPHUCYIUE OOIIECTBY, B KOTOPOM (PYHKIIMOHHUPYET PHIHOYHBIN THIT
OKOHOMHUKH. VX MOKHO 0003HAYUTH KaKk OCHOBHBIC SKOHOMHYECKHE TIpaBa.
K HMM oTHOCATCA:

a) IpaBO BBIOMPATh POJI IESATEIBHOCTH WIN 3aHATHH — 03HA4YaeT CBO-
00y OSKOHOMHYECKOTO BbIOOpa: ObITh JIMOO MPEeANPHHAMATEICM-
paboToaaresem, 6o pabotHukoM (cT. 37);

0) mpaBo CBOOOJHO MEPEIBUIaTHCS, BHIOMpPATh MECTO MpeObIBaHUA U
KHUTEIHCTBA — O3HA4YaeT CBOOOY phIHKA Tpyna (cT. 27);

B) IpaBo Ha 00BEIMHEHUE — TPEAIONaracT COOTBETCTBYIOIIEE IIPABO
JUISL COBMECTHOM 3KOHOMHYECKON NESTENFHOCTH, a CIeI0BaTeIbHO, CBOOOTY
BBIOOpa OPTraHM3AlMOHHO-TIPABOBBIX (OpM MPEeANpPUHUMATEIBCKONU Jes-
TENIFHOCTH M 00pa30BaHUS B YBEIOMHTEIBFHOM MOPSIIKE PAa3TUYHBIX IIPEI-
MPUHUMATENLCKUX CTPYKTYp (4. 1 c1. 30);

) MPaBO UMETh UMYIIECTBO B COOCTBEHHOCTH, BJIaJIETh, MOJIb30BATHCS
U pacriopspKaThCS UM KaK €IMHOJIMYHO, TaK i COBMECTHO C APYTUMH JIMLIAMH
(4. 2 ct. 35), cBOOOJA BialETh, MOJB30BATHC M PACHOPSHKATHCS 3eMJIe U
JPYTUMHU IPUPOTHBIMH pecypcaMu (4. 2 cT. 36), HCTIONIb30BAHUE UMYIIIECTBA
JUTSL TIeJIeH TIpeANPUHUMATENLCKON esiTenbHOCTH (4. 1 cT. 34) — o3HauaeT
cB0OOIy (hOpMHPOBaHHS UMYIICCTBEHHONW 0a3bl MPeAIPHHAMATENBCTBA, HC-
MOJIb30BaHMsI UMYLIECTBA, CBOOOAY pealin3allii Ha PhIHKE MPOU3BEACHHOTO
TOBapa, BKIIIOYAst IPaBO Ha CBOOOY IOTOBOPA;

1) IpaBO Ha 3aIIUTy OT MOHOIOJM3Ma U HeJOOPOCOBECTHOH KOHKYPCH-
i (cT. 34) —mpeamnonaraet cBOOOy KOHKYPEHIIHH.

Takum 00pa3oM, MOXKHO CAENaTh BHIBOJ YTO KOHCTHTYIIHOHHASI OCHOBA
CBOOOIBI IKOHOMHYECKOH AEATENbHOCTH 3akpemvicHa B Koncrurynuu PO
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yepe3 COBOKYIHOCTh NPWHIIMIIOB, Yepe3 KOTOpPhIE OHA HEMOCPEACTBEHHO
peanuzyercs.

1.3. KoncTuTynimoHHbIe OCHOBBI CBO0OOABI IKOHOMHMYECKOH /eATeLHO-
CTH B 3apy0eKHBIX KOHCTHTYIMAX.

Koncrutynum Beex 0e3 HCKITIOUCHHS CTPaH B TOM WIIM MHOM CTeneHHu oOpa-
MIAIOTCSI K BOTPOCAaM SKOHOMHKH, M B YaCTHOCTH K IIPHHIIUIIAM CBOOOJBI
SKOHOMHYECKOH 1€ TebHOCTH.

Koncturynust CLLIA 1787 r. cuuraeTcs nepBoil B MUpe KOHCTUTYLUEH
B COBPEMEHHOM ITOHMMaHuM. BakHyro poinb npu co3panuu OCHOBHOIO 3a-
koHa CIIA crIrpana Teopus 0O0IIECTBEHHOTO JOTOBOPa, pa3paboTaHHas emlé
B XVII Beke Tomacom ['066com u monmyuuBIias pa3Butie B Tpynax J>xona
Jlokka, XKan-Xaxa Pycco, MonTeckné u apyrux ¢uiocogpos IIpocsenienus.
CornacHo 3TOH TEOpHH, JIFOAM 10 BOSHUKHOBEHHUS IOCY1apCcTBa HAXOAUIHCh
B COCTOSTHUH MEPBOOBITHON («ECTECTBEHHOI») CBOOOBI, HO MPUILIA K He-
00XOIMMOCTH CO3[[aHUsI TOCYAapCTBa, KOTOPOMY OHH OBl OTAABalIM YacTb
cBOOO, ToNy4as B3aMEH 3aIlUTy, IPaBOCYIHE W TapaHTHIO COOIIOACHIUS
cBoux mpaB. OTroJ0COK 3TOM TEOpUM MOKHO HaWTH B mpeamOyne Koncru-
Tyuuu CIIA, B KoTOpOi MpoBO3IJIAIEHO, YTO OJAHOMN U3 LNl ee MPUHSITHS
SIBIISICTCSI COJICHCTBHE O0IEMy OJIarOCOCTOSIHUIO M O0eCIIieueHre OyayIeMy
MOTOMCTBY OJ1ar CBOOOIBI.

Wneun amepukaHCKOr0 KOHCTUTYLMOHAIM3Ma ObUIH MOAXBAYEHBI U Pa3-
BUTBHl OCHOBHBIMU 3aKOHaMM MHOTUX CTpaH. Tak, KOHCTUTYLIMOHHBIE JOKY-
MeHTHI Benrkoit @paHIly3cKkoil peBOIIOLNH - J(eknapanus npaB 4eloBeKa U
rpaxzaanuHa 1789 r. u Korctutyuus 1793 r. - npoBo3riacuiu, 4to "mpaBo
COOCTBEHHOCTH COCTOMT B IPUHAUICKAIIEH KaXIOMY TIpaXJaHUHY BO3-
MOJKHOCTH I10JIb30BaThCSl U PACHOPSHKATHCS 110 CBOEMY YCMOTPEHHIO CBOMM
HMMYIIIECTBOM, CBOMMH JIOXOJAMHM, IUIOJAMHM CBOETO TpyZa M CBOEro IMpo-
MbIcna", 4TO "Tpa’kAaHaM HEe MOXCET OBITh 3aIllpelIeHO 3aHMMAThCA KaKUM
YTOJHO TPYJOM, 3eMJIEICITHEM, TTPOMBICIIOM, TOPTOBIICH'.

HoBpiif 5Tan B 5KOHOMHYECKOM Pa3BUTHUU HACTyNul Ha pyOexe XIX-
XX croneruit. HapacTanue KpH3UCHBIX SIBICHUIN, O0OYCIIOBICHHBIX HEpaB-
HOMEPHBIM Pa3BUTHEM IPOU3BOIUTENBHBIX CHJI, IPOLECCH] MOHOIOIU3ALUU
CO3/1aJI peasibHyI0 yYrpo3y AJIsl PbIHOYHOM 3KOHOMHUKH. B 3THX yCIOBHSAX
BO3HHUKJIA MOTPEOHOCTh B MOJAEPKaHUU KOHKYPEHILIMH, OTPaHUYEeHUH TpaB
KPYITHOI COOCTBEHHOCTH, YCWICHUH PETYIUPYIOIMICH POJIM TOCyIapCTBa, KO-
TOpoe Bce 0osiee aKTUBHO CTaJI0 Y4acTBOBAaTh HE TOJBKO B PEryJIUPOBAHUU
PBIHOYHBIX OTHOIIIEHUH, HO U B OpraHU3aI[M1 IPON3BOICTBA.
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HoBasi koHCTUTYIIMOHHAsT MOJIeNb, COpMHUPOBaBIIascs mocie Bropoii
MHUPOBOI1 BOWHBI, Oa3MpoBaliaCh Ha HICSIX COLHUAIBHON POIM TOCYyAapcTBa,
YCUJICHUSI €T0 PErYIUPYIOLIEH poiiu, OrpaHUYEeHUs IPaB COOCTBEHHOCTH.

OuepenHOii dTam HACTYIWI Ha pyOexke TpeThero Teicsuenetus. OH cTaln
PE3yIbTaTOM COBPEMEHHOTO KpU3MCAa WHIYCTPUAIBHOTO O0IIecTBa M Kpy-
IICHUS] KOMMYHUCTUYECKOW CHCTEMBl. Bce warne B KOHCTHTYLHUSX IOSIBIIS-
I0TCSl TIOJIOKEHUS, HAIIPABJICHHBIC HA OTpaHUYEHHUE TOCYapCTBEHHOTO BMe-
IIaTENECTBA B COIMAIBHYIO XHM3Hb U XO3SHCTBCHHYIO AEATEIBFHOCTD, Ooiee
YEeTKO M CTPOTO MPOMHCHIBAIOTCS (PYHKIMA TOCYJapCTBEHHOM BIIACTH B 3KO-
HOMMYECKOW MOJHUTUKE. DTa 3BOJIONHS OTpa)kaeT pa3BUTHE MPOU3BOJICT-
BEHHBIX CHJI B HOBOM BEKE - BEKE WHANBHUIYaIH3HPOBAHHOTO IIPOU3BOJICTBA
¥ HH(OPMATUOHHBIX TEXHOJIOTHH.

Bwmecre ¢ TeM, B KOHCTUTYLUSX OONBIIMHCTBA CTPaH HEM3MEHHBIM OC-
TaeTCsl 3aKpeIuieHUe MpaBa TPaKIaHWHA Ha CBOOOJY SKOHOMHUYECKOU esi-
tenpHOCTH. O0BEM HaHHOH pabOTHl HE IMO3BOJAET MOAPOOHO PacCMOTPEThH
KOHCTUTYLIMOHHOE 3aKperieHHue cBOOOJbl SKOHOMHYECKOH AeATENIbHOCTU B
JpyTUX CTpaHaX, OAHAKO COBCEM OCTaBUTh 0e3 BHHUMaHHs ObUIO OBI Hempa-
BUJIbHO. JIJIs1 1eJieid JaHHOTO MCCIeIOBaHMsI ObUT IPOBEICH CPAaBHHUTEIBHBIN
aHaJIM3 3apyOeXHBIX KOHCTUTYLHMH MO MapaMeTpy 3akperuieHHs B HUX
MpHUHIUIA CBOOOJBI SKOHOMHUYECKOH NesATeNbHOCTH. Pe3ynbTaThl cpaBHH-
TEJIFHOTO aHAJIN3a MPEICTABICHBI B TaOJIHIIE:

Crpana KoHcTutynnonHoe 3akperjieHre npasa Ha cBOOOLY S9KOHO-
MHUYECKOH eATEIHHOCTH

Opannus | ['paxnanam He MOXeET ObITh BOCHPEIIEHO 3aHUMATbCs Ka-
KHM YTOJTHO TPYJIOM, 3eMJIeICITNEM, IPOMBICIIOM, TOPTOBIIEH
(ct.17).

Uranus UacTHast X031 CTBEHHAs MHUITMATHBA CBOOOIHA (CT. 41).

Anonus | Kaxaplii mons3yercs cBo0010# BeIOOpa npodeccuu (cT. 22).

OAD Kaxaplit rpaXkTaHuH HMEET MPaBo CBOOOTHO BEIOUPATH PO
3aHSTHIA, PEMECIIO W IPO(ECCHI0 B YCTAHOBIIEHHBIX 3aKO0-
HOM pamkax (ct. 34)

VYkpanna | Kaxaelii uMeeT mpaBo Ha IPEANPUHUMATEIBCKYIO ICSTEb-
HOCTb, HE 3allPEIICHHYIO 3aKOHOM (cT. 42).

Bpasunus | JroOoii Tpyn, pemeciio win nmpodecCHoHaIbHAs IeATEIILHOCTh
CBOOOIHBI, TIPH YCIIOBHH COOMIOACHUS POPECCUOHATEHOM
KBATM(UKAIMHY, IPETYCMOTPEHHOH 3ak0HOM (cT.13)

IOAP Kaxaprit rpak1aHiH HIMeeT MpaBo cBOOOIHO U30UpaTh pe-
MECJI0, 3aHATHE WK podeccHro. (cT. 22)

285

B KOHCTUTYIHSIX pAja CTpaH MPHHIUI CBOOOBI YKOHOMHYECKOH Jes-
TEJIFHOCTH HANPSIMYIO HE 3aKPEIUICH, OHAKO MOKET OBITh BBIBEIICH U3 CMBI-
CJIOBOTO COAEP KaHUS MPEIOCTaBIIEMbIX YKOHOMHUYECKUX MpaB YeJOBeKa U
rpaxaaHuHa. Tak, HampuMmep, B oTiaudue oT Beilmapckoit Koncturynuu, B
KOTOpOH B CT. 151 OBUIO MpsIMO yKa3aHO, YTO "HAJJICKUT OOCCIICUUTHh XO-
3SIMCTBEHHYIO CBOOOMY OTAEIBHOM JIMYHOCTH" U "CBOOOAA TOPTOBIHU U IIPO-
MBICTIOB 00ECTIeUYMBAETCSl COTJIACHO WMIIEPCKUM 3aKOHaM", COBpEeMcHHAs
Koncrutymmst ®PI" He conepKuT HEMOCPEACTBEHHO MPHHIIMIIA, TPOBO3TIA-
IIAOMIETO CBOOOTYy IKOHOMHYCCKON HesTeabHOCTH. ONHAKO JaHHBIN MpHH-
LUI MOXeET OBITh BBIBEJICH U3 COJACPKAHUS MIPUHLIUIIOB, 3aKPEIUICHHBIX B CT.
12 - "Bce HEMITbI UMEIOT TIPaBO CBOOOIHO M30MpaTh MPO(ECCHI0, MECTO pa-
00ThI ¥ y4eObI"; cT. 9 - "BCe HEMIIBI UMCIOT MPABO CO3/1aBaTh COIO3bI U 00-
mectBa”; cT. 14 - "cOOCTBEHHOCTH U MPABO HACJIEOBAHUS TaPaHTUPYIOTCS .

I1. Peanu3auus NpuHIUNA CBOOOIbI IKOHOMHYECKOM AesITeTbHOCTH.

2.1. KoHCTUTYUMOHHbIE TAPAHTHM ¥ OTPAHUYEHUSI CBOOOABI SKOHOMMU-
yecKoH aeaTeJLHOCTH B PD.

CozpaBas colManbHOE PBIHOYHOE XO034HCTBO, Poccuiickas ®enepanus
CTpeMHTCSl 00ecrednBaTh CBOOOTY SKOHOMHYECKOH IEATCIFHOCTH, TpEN-
NPUHUMATEIBCTBA M TPYAA, JOOPOCOBECTHYIO KOHKYPEHIIUIO H OOIIECTBEH-
HYIO T0Jb3Y, YTOOBI PETYIUPOBAHUE TOCYIapPCTBOM XO3IHCTBEHHOHN XKU3HU
OCYIIECTBIUIOCH B MHTEPECaX UEIOBEKa M OOIIECTBA, @ IKOHOMHUYECKHE OT-
HOLLIEHUSI CTPOMJIUCH Ha COLIMATBHOM MapTHEPCTBE MEXY YEJIOBEKOM M TO-
CylapcTBOM, paOOTHUKOM U paboToaareneM, MPOU3BOAUTENEM U MOKYIaTe-
neM. B oTHomeHNH GOpM M METOJ0B SKOHOMHUYECKOH nesTenbHocTH KoH-
CTUTYLIMS IJ1acuT, yTo Poccus Kak rocyIapcTBO He AOIMYCKaeT 3KOHOMMYE-
CKOHl JIesITeNbHOCTH, HANPABJICHHON Ha MOHOIOJIM3ALUI0 U HEJ0OPOCOBECT-
HYI0 KOHKYPEHILIUIO.

3akpermsist (yHIaAMEHTAIbHBIE OCHOBBI SKOHOMHYECKOW CBOOOIBI Ue-
noseka, Korncrurymus Poccuiickoii ®denepan HCXOIUT U3 TOTO, YTO 3Ta
cB00O/Ia OCYIIECTBISIETCS B TPAHUIAX, KOTOPHIE YCTAHOBIICHBI 3aKOHOM,
IpUYeM 3a cyOBEKTaMH SKOHOMHUYECKUX OTHOIICHUH MPU3HACTCS MPaBoO Ha
OCO3HAHHBIN M TOOPOBOJBHBIA BEIOOP IOPUANIECKUX YCIOBUH M IPHHSATHE
OOBEKTUBHBIX PUCKOB, CBA3AHHBIX C KOHKPETHOH XO3AWCTBEHHON JesTelb-
HocThi0. Kak HeogHokpaTHO ykassiBasl Konctutyunonnsiii Cyn Poccuiickoit
®Denepalliu B CBOMX PELICHUAX, [IpaBa BIaJeHUs, MOJb30BaHUS U paclops-
JKEHHsI UMYILECTBOM, a Takke cB000/a MpeanpuHUMATEIbCKON AeSITeIbHO-
CTH, HE SIBJISISICH a0COJFOTHBIME, MOTYT OBITh OTpaHUYCHBI, BMECTE C TEM, ,
TaK{e OTPAaHWYCHUS JOJDKHBI, MCXOAS M3 OOMHWX IPUHIUIOB IpaBa, OTBE-
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4aTh TpeOOBAHUIM CIPaBENIMBOCTH, OBITh aJIeKBATHBIMH, COPa3MEPHBIMU H
HEOOXOAUMBIMU JJISl 3aLUTHl KOHCTUTYLIMOHHO 3HAYUMBIX LEHHOCTEH, HO-
CUTHb OOWIMI 1 aOCTpaKTHBIA XapakTep, He UMETh OOpaTHON CHJIBI U HE 3a-
TparuBaTh CamMo CYIIECTBO KOHCTHTYIIMOHHBIX TpaB, T.€. HE OTPAaHUYUBATH
Ipejenbl U MPUMEHEHHE OCHOBHOIO COJAEP)KaHUS COOTBETCTBYIOLIUX KOH-
CTHTYLMOHHBIX HOpM .

Koncturynus P® conepxut Takxke psii BaKHbIX HOPMAaTHUBHBIX I10JIO-
XKEHUH, KOTOPHIE B COBOKYITHOCTH COCTaBJISIOT KOHCTUTYLIMOHHBIE FapaHTHU
CBOOOIBI YKOHOMHYECKOH JIEATCIHPHOCTH B COBpeMeHHOHM Poccmm. D1 ra-
PaHTHUU MOXHO Pa3leIUTh Ha BE TPYIIIIbL:

1) oTHOCSIITHECS] K OCHOBaM KOHCTHUTYIIHOHHOTO CTPOSI;

2) oTHOcsImHECs K MpaBaM M CBOOOJaM dYeJoBeKa W TpaxaaHuHa. K
MIEpPBOM IpyIIe OTHOCATCS cienyromye HopMbl Korncturyuu PO:

a) TAPaHTHPYIOTCSI SAMHCTBO 3KOHOMHYECKOTO IIPOCTPAHCTBA, CBOOOI-
HOE TIepeMEIICHIE TOBApOB, YCIYT W (DMHAHCOBBIX CPEICTB, IOAICPIKKA
KOHKYPEHIIUHU, cBOOOJa SKOHOMUYECKOH AesTenbHOCTH (4. 1 cT. 8);

0) pU3HAIOTCS U 3aIUIIAIOTCA PaBHBIM 00pa30M YacTHasA, TOCYAapCT-
BEHHAs, MyHHIIMTIAIIbHAS ¥ HHBIE ()OPMBI COOCTBEHHOCTH (4. 2 CT. 8);

B) 3eMJIsl U IPYT'HE MPUPOIHBIE PECYPCHl MOT'YT HAXOAUTHCS B YACTHOM,
roCyJIapCTBEHHOW, MYHHUIIMIIATbHON M MHBIX (popmax coOcTBeHHOCTH (4. 2
CcT. 9).

Koncturynust PO ncxoaurt U3 nmpuHLUIA HE3aBUCUMOCTH IIPaB U CBO-
0071 yenoBeka, CPOPMYIMPOBAHHBIX B €€ TJIaBe 2, OT MPOU3BOJIA TOCYIapCT-
Ba. O0Oraganne npaBamMu U cBOOOTaMH, HA KOTOPHIE HE MOXKET MOCATATh TO-
CyIapCcTBO, NENAaeT YeJOBEKa CAMOCTOSATEIFHBIM CYOBEKTOM, CIOCOOHBIM
CaMOYTBEpAMThCSI B KauecTBE JOCTOMHOro wieHa obmiectBa. Poccuiickoe
rOCyZapcTBO, 3a(MKCHPOBAB IIpaBa 4yeloOBEKa M rpakaaHuHa B KoHcTHTy-
i P®, obs3yercst depe3 IesTeIbHOCTh OPraHOB 3aKOHOIATENFHON U HC-
MOJTHUTENLHON BIIACTH, CYIOB, MPOKYPATyphl, OXpaHbl MPaBOMOPSIKA OCY-
HIECTBIIATH UX peAIU3aliIo U 3aIUTy.

KoHCTHTYyIMOHHBIE TapaHTHH CBOOOABI SKOHOMHYECKOHW NEsTeNbHO-
CTH, OTHOCSIIIMECS K MpaBaM U CBOOOJAM YelOBeKa W TpakIaHHHA, B 3aBU-
CUMOCTH OT MX LI€JI€BOM HAIPaBIECHHOCTH, MOXKHO, B CBOIO OYEPE/lb, YCIOB-
HO pa3/ieluTh Ha TPH MOATPYIIHI - OCHOBHEIE, BCIIOMOTATEIbHBIC U o0ecTie-
YUTENbHBIC (MU 3alTUTHBIE).

K nepBoii noarpymnme MoKHO OTHECTH CJIEAYIOIIUE MOI0KEHUSL:

! locranosnenus Koncrurymuonnoro cyaa PO ot 6 moms 2000 roga Ne 9-IT, ot 1 anpens 2003 ro-
na Ne 4-T1, ot 18 mrons 2003 roma Ne 14-I1, ot 31 mas 2005 roga Ne 6-I1, ot 28 ¢despans 2006 rona
Ne 2-1, ot 28 stuBapst 2010 rozxa Ne 2-IT u ot 31 sHBaps 2011 roga Ne 1-IT
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- KXl BIIpaBe CBOOOJHO MCIONB30BaTh CBOM CIIOCOOHOCTH U UMY-
MIECTBO VIS MPEATPUHUMATEIECKON U MHOM He 3alpenieHHOH 3aKOHOM KO-
HOMUYECKOU JesTeNbHOCTH (4. 1 cT. 34);

- MPaBO YaCTHOW COOCTBEHHOCTH OXpaHseTcs 3aKOHOM (4. 1 cT. 35);

- K&XIBII BIpaBe IMETh UMYIIECTBO B COOCTBEHHOCTH, BIIAICTh, TOJIb-
30BaThCS U PACHOPSDKATHECS UM KaK €WHOIMYHO, TaK U COBMECTHO C JIPYTH-
MU Jiuiami (4. 2 ct. 35);

- TpaXJaHe W UX OObEAWHEHHUS BIIPaBE UMETh B YaCTHOH COOCTBEHHO-
CTH 3eMJII0. BrageHue, momp30BaHUE M PACIIOPSDKEHUE 3eMIICH W IPYTUMHE
MPUPOJHBIME PECYpPCaMH OCYHIECTBISACTCS X COOCTBEHHHKAMHU CBOOOIHO,
€CITM 3TO HE HAHOCHUT ymiepba OKpY’Karome cpele W He HapymacT MpaB |
3aKOHHBIX HHTEPECOB pyrux jui (4. 1, 2 cT. 36);

- HUKTO HE MOXET OBITh JIMIICH CBOCTO UMYIIECTBA MHAYE KaK MO pe-
meHuto cyaa. [IpuHynIuTeNnbHOE OTYYXKICHHE UMYIIECTBA JJIS TOCYIapCT-
BEHHBIX HYXXJ MOKET OBITh MPOHM3BEICHO TOJNBKO IPH YCIOBUH IIPEIBApPH-
TEIHLHOTO M PABHOIICHHOTO Bo3MeteHus (4. 3 cT. 35);

- 3aKOHBI, YCTAHABJIMBAIOUINE HOBBIE HAJOTH WM YXYJIIAIOUINE TOJI0-
’KCHUE HaJIOTOIUIATEIBIINKOB, OOpaTHOW CHIIBI HE MMEIOT. [Ipm 3ToM Kax-
JIbIH 00s13aH TUIATUTH 3aKOHHO YCTaHOBJICHHBIE HAJIOTH U COOPHI (CT. 57);

- MpaBo HACIIeA0OBaHUs rapanTupyercs (4. 4 ct. 35).

Bropyro moarpymiy o0pa3yroT mpaBa ¥ CBOOOJIBI, CIIOCOOCTBYIOIINE
HaJUIeXKamed ¥ MOJTHOW pean3allid KOHCTHTYIHUOHHBIX TapaHTHH MEpBOM
rpynmsl. Cpeii HUX MOXHO BBIICIIUTH HAIPHMEP, TAKHE KaK:

- cB00Oa MBICTH U ciioBa (4. 1 cT. 29);

- TIpaBoO cBOOOJHO MCKATh, IONYYaTh, IEpeIaBaTh, IPOM3BOIAUTE U pac-
MPOCTPAHATh HH(GOPMALIHIO JTIOOBIM 3aKOHHBIM crIocoboM (4. 4 cT. 29);

- TIpaBO CBOOOJHO TMEPEBUTATLCS Ha TeppuTopuu Poccuiickoii Dexe-
panuu, cBOOOTHO BBIEIKATH 3a €€ MpeAesbl; MpaBo TpaxnaHuHa Poccum
cB00OTHO BO3BpamaThcs B Poccuiickyro denepanuro;

- mpaBo TrpaxkaaH Poccuu oOpamateCst TUYHO, a TaKXKe HAIPaBIATh
MHIUBHUyaJbHBIC U KOJUICKTHBHEIC 0OPAIIeHNs B TOCYJapCTBEHHBIC OPTaHb
Y OpraHbl MECTHOTO caMoynpasieHus (ct. 33).

Tpetbs moarpynna oObEAUHACT T€ KOHCTUTYIHOHHBIC TapaHTUH, KO-
TOpBIC CIEIMATHLHO OPUCHTUPOBAHBI Ha oOecrieueHre 3P QeKTHBHON peau-
3alUH BCeX MPaB U cBOOOI YeloBeKa M TPaKIaHIHA, COCTABILTIOMNX OCHO-
BBI MPABOBOTO CTaTyca JUYHOCTH B Poccuiickoii denepanuu, B TOM 4HCIe
TeX W3 HHX, KOTOPbIE HaMH YCIIOBHO OTHECEHBI K IEPBBIM JIByM ITOATPYII-
nam. OOecrieunTeNbHbIC (WM 3alIUTHBIC) TApaHTHH BHIPAXKCHBI TJIABHBIM
00pa3oM B CIIEAYIONIMX KOHCTUTYIIUOHHBIX HOpMAaX:

[J rocymapCTBEeHHas 3aIllUTa IPaB W CBOOOJ YEIOBEKA M TPaXKIaHMHA
rapantupyercs (4. 1 ct. 45);
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[0  KaXAbIi BIIpaBe 3aIlMIIATH CBOH IIpaBa M cBOOOIBI BCEMH CHOco0a-
MU, HE 3aNPeIIeHHBIME 3aKOHOM (4. 2 cT. 45);

[J  KkaxJOoMy rapaHTHpyeTcs cyaeOHas 3aliuTa ero npae u cBooo (4. 1
CcT. 46);

[] pemeHus W AeWcTBUs (Wiau Oe3neicTBHE) OpPraHOB rOCYIapCTBEH-
HOI BJIACTH, OPraHOB MECTHOT'O CaMOYIIPaBJIeHHs, OOLIECTBEHHBIX 00bEIu-
HEHW U JIOJDKHOCTHBIX JIMII MOTYT OBITh 00KanoBaHbl B cyA (4. 2 CT. 46);

[0  KaXAbIH BIpaBe B COOTBETCTBUH C MEXIYyHAPOIHBIMH JTOTOBOPAMHU
Poccuiickoit @enepanmu oOpamarbcs B MEKIOCYIapCTBEHHBIC OPTaHBI IO
3aIIuTe TPaB U CBOOO YENOBEKA, €CIIM MCUEPIAaHBl BCE MMEIOIINECS BHYT-
pHUTOCYIapCTBEHHBIE CPEACTBA MPABOBOM 3aIIUTHI (4. 3 CT. 46);

[J  KkaxIblii IMEeT MPaBO Ha BO3MEIICHHE TOCYNapCTBOM Bpena, MpH-
YHHEHHOTO HE3aKOHHBIMHU NEHCTBISIMA (WM Oe3[eHCTBIEM) OPTaHOB TOCY-
JIApCTBEHHOM BJIACTH WJIM UX TOJKHOCTHBIX JHL (CT. 53).

COBOKYITHOCTh YKa3aHHBIX KOHCTHUTYIIMOHHBIX TapaHTUH 3KOHO-
MHUYECKON JESTEIFHOCTH IOPUANIECKH 00eCIeUnBaeT CTaOMIBHOCT OCHOB
cB00O/IbI SKOHOMUYECKOHN IeATeNIbHOCTU B Hamieil crpane. To ecTh, Hampu-
Mep, A7 TeX, KTO 3aHMMaeTcsi Ou3HecoM B Poccum WM MMeeT Takoe Hame-
PCHHE B paMKax CYIIECCTBYIOIIETO KOHCTUTYIIMOHHOTO CTPOSI HET OCHOBAHUH
oracaThCsl YMaJICHUS! 3HAUYEHUS MEPEUMCICHHBIX BBIIIE KOHCTHTYIIMOHHBIX
TapaHTHH NpeNNpUHUMATEIBCKON IEATCIPHOCTH M TeM Oojee 3ampera
MpeINpPUHUMATEIBCTBA, BO3BpaTa K IPABOBOW CHTYyallMH, MOAOOHOH TOM,
KOTOpasi UMella MECTO B TOABI COBETCKOH BiacTH. HOpuamdeckumu rapaH-
TUSMU, HATIPaBJICHHBIMU Ha TPEAOTBPALCHUE MPOTUBONPABHBIX, aHTUKOH-
CTUTYLIMOHHBIX METOJOB M3MCHECHHS OCHOB KOHCTHUTYIIHOHHOTO CTpOSI, SIB-
JSIFOTCSI, B YACTHOCTHU, COOTBETCTBYIOIIHNE CTaThH r1aBwl 29 YK P®D, koTopbie
MpeayCMaTpUBalOT YIOJIOBHYIO OTBETCTBEHHOCTDb 3a MPECTYIUICHHUS MPOTHUB
OCHOB KOHCTHUTYIIHOHHOTO CTPOS U 0€30MacHOCTH rocyaapcTa. YTo xe Ka-
caercsi BO3MOXKHOCTH u3MeHeHns Koncrutynnu P® npaBOBEIMU, 3aKOHHEI-
MU, IEMOKPAaTUYECKMMU METOJIaMH, TO B LIEISIX oOecreueHus: CTabuiIbHOCTH
KOHCTHTYIIMOHHO-TIPABOBOTO TOPsAKA B HalIel CTpaHe W3MEHEHHE OCHOB
KOHCTUTYIIMOHHOTO CTPOSI MaKCHMAJBHO 3aTPYIHEHO MEXaHHU3MaMH, 3aJo-
>keHHbIMH B camoil Koncturynuu PO.

2.2. IIpobiieMbl peanu3anuy MPUHIHUNA CBOOOILI IKOHOMHUYECKOI /1es-
TEeJILHOCTH.

Crnemyer WMeTh B BUJY, YTO CBOOOJIAa SKOHOMHYECKOHW JEATEIBHOCTU YC-
MEITHO Pa3BUBAETCS W TMPHUHOCHUT OIIYTUMBIE CONMATHHO-IKOHOMHYECKHE
pEe3yNbTaThl B T€X CTPaHax, re IroCyIapCTBO 00eCIeUurnBaeT 0IaronpusTHhIN
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WHBECTHIIMOHHBIN KIUMAT, CTa0MJIBbHOCTh MOJMTHYECKON U MPaBOBOM cHC-
TEM, BBICOKMH YPOBEHb >KU3HU CBOUX IpaXKIaH, 3alIUIIACT SKOHOMHKY OT
notpsacennid. K coxanenuto, Poccuiickoit denepaiuii 3T0 10OKa HE COBCEM
HE yZaJjoch. Bcepoccuiickuii eHTp U3y4eHHs OOIIECTBEHHOTO MHEHHUS
(BLIMOM) 6 urone 2011 2. nposen onpoc, NeNbI0 KOTOPOTO OBUIO BBIICHEHHE
KaK pOCCHSHE OLICHHBAIOT CUTYalHUIO B CBOEH >KM3HM M KaKue 3KOHOMHYE-
CKHE TIPOTHO3BI CTPOAT. BONBIIMHCTBO POCCUSTH TMO-TIPSKHEMY XapaKTepH-
3YIOT CBOIO XH3HEHHYIO CUTYalrIo Kak TpyIaHyto (56%). 37% poccusH Tak-
K€ HEraTHBHO MPOTHO3MPYIOT M3MCHEHHE YKOHOMHYECKON CHTyaIlu B OY-
nqymme 12 Mecsues.'

BceMupHBIil OaHK peryispHO IMyOIUKYeT JOKIaIbl 00 3KOHOMHYECKON
cutyannu B Poccun. B mocnennem moxmane (Ne26, centsiops 2011) onenn-
BaeT OOIIYIO TeHASHIIMIO Pa3BUTHUS SIKOHOMHUYECKON cuTyau B Poccun kak
"pocT puckoB U HeomnpeaeneHHocTH". [lo MHEHHMIO aBTOPOB JOKIana, KO-
HOMHUYECKUE MEPCIIEKTUBB OJarOMpUSATHEL B KPaTKOCPOUYHOU IEPCIICKTHBE
Oyarogapsi BBICOKMM LieHaM Ha He()Th U JOCTIDKEHHUSIM COaTaHCUPOBAHHOTO
Oro/pKeTa B 9TOM TOAY, OJHAKO, B JIOJTOCPOYHOU MEPCIEKTUBE TEMITbI SKO-
HOMHYECKOTO pocTa OyIyT MPOIOIDKATh 3aMEINIAThCs, a pucku pactu. o
JAHHBIM O(HIIMATBHON CTaTUCTHKH, IPUBEACHHBIM B JOKJale, B CTpaHe Ha-
OyroflaeTes 3aMe/ITICHHE pOCcTa BO BCEX OCHOBHBIX OTPAaCIIIX skoHOMEKH.” K
TOMY JK€ 110 IpeBapUTeIbHbIM olleHKaM banka Poccun, B nepBomM mnomiyro-
qun 2011 T. 9UCTHIN OTTOK KamuTania M3 Y4acTHOTO CeKTopa cocraBui 31,2
mipA. gomnapoB CIHIA, 4To MOYTH B TPU pa3a MPEBbIMIACT OTTOK 3a aHAJO-
ruyabnid iepuoa 2010 r. Tlpu 3ToM, HECMOTPS Ha CHYDKEHHE OOIIETro YPOBHS
0e3paboTuIbl, CHIDKEHIE OOMIECro YpOBHsI OCITHOCTH, POCT MPOH3BOAHUTEIb-
HOCTU M CHW)KCHHE TEMIIOB HH(ISINH, WHBECTULUOHHAS TPUBJIEKATEIb-
HOCTh Poccum 1o mpuyMHaM BBICOKHMX PUCKOB M HEOIPENIETIEHHOCTH PacTeT
JIOCTaTOYHO MEJJIEHHO.

Cyl1ecTBYIOT ONpeieeHHbIe MOKa3aTeNu ISl OLICHKH CTEIIeHU peau-
3a1uu CBOOOMIBI SKOHOMHYECKON JEATEIbHOCTH, HAIPUMEp, HHICKC IKOHO-
Mu4eckoit cBobonsl (Index of Economic Freedom, IEF). DTOT WHIEKC OTpe-
JISSIOT HE3aBUCHMO JIPYT OT Jpyra, ¢ ogHou croponbl, ®onp “Hacnenue”
(The Heritage Foundation) coBmecTHO ¢ razeroid The Wall Street Journal u,
¢ npyroii, — amepukanckuii MactutyT Karona (The Cato Institute) v xaHan-
ckuii MHCcTUTYT Opeiizepa (The Fraser Institute). OOpaTuMcs K METOIUKE
cocTaBJIeHUs UHIEKca skoHOMHUYecKkoi cBoOoibl The Heritage Foundation.

! Jlannsie npenocrapnennsie BLIMOM http://wciom.ru/index.php?id=459&uid=112004

2 Jloxmax o6 okoHommke Poccum  Ne26  (cemtsopr 2011) BcemmpHoro —Gamka
(http://siteresources.worldbank.org/INTRUSSIANFEDERATION/Resources/305499-
1245838520910/6238985-1316082024531/RER26_RUS.pdf)
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Okcneptsl Heritage Foundation onpenensitor 5KOHOMUYECKYIO0 CBOOOY
KaK «OTCYTCTBHE TPABUTECILCTBEHHOTO BMEINATEILCTBA HMJIM BOCIPEIIATCT-
BOBaHUsI IPOU3BOJICTBY, PACIPEACICHHIO U MOTPEOICHHUIO TOBAPOB M YCIYT,
3a UCKITIOYCHUEM HEOOXO0MMOM TparkaaHaM 3alllUThl U MOIACPIKKH CBOOOIbI
KaK TakoBoi». MHIEKC IKOHOMHUYECKOW CBOOOBI Oa3upyercs Ha 10 HHICK-
cax, m3mepsiembix 1o mkane ot 0 mo 100, mpu s3Tom mokasarens 100 coot-
BETCTBYET MaKCHMaJIbHOK cBO0O/IE, a 0, COOTBETCTBEHHO, MUHUMAJILHOU.
CBo0Oona OnsHeca.

CBo00o/a TOPTOBIIH.
Hauorosas ceobopa.
CB000/1a OT MPABHUTEIHCTBA.
JenexHast ceoboma.

CB000/1a MHBCCTHUIINH.
®dunancoBast cBO0OOIA.
3amuTa mpaB COOCTBEHHOCTH.
CB000/1a OT KOPPYIIIIHUH.

10. CBoOO1a TPYIOBBIX OTHOIICHHIA.

Bec kaxmoro u3 10 ¢pakTopoB cUMTaeTCS OJAWHAKOBBIM, IIOATOMY HTO-
TOBBIN MHJEKC MPEICTABIACT COOOU cpenHee apupMeTHIECKOe U3 MOKa3aTe-
neit. [To MHEHHIO aBTOPOB MHJCKCA, SKOHOMUYECKOE Pa3BUTUE CTPAHbI Ipsi-
MO CBSI3aHO C JMHAMHUKOM 3TOr0 MHJIEKCA.

Bce cTpaHbl 10 3TOMY WHACKCY IEIATCSA Ha CIACIYIOIIUE TPYIIIbL:

[] cBoOOmHBIE — ¢ mMoka3aTteiaeM 80—100;

[] B OCHOBHOM CBOOOIHEIE — ¢ moKa3arteiieM 70—79,9;

[1 yMepeHHO cBOOOAHBIC — C rmokasaresneM 60—69,9;
O
0

VXN R DD =

B OCHOBHOM HeCBOOOIHBIE — ¢ MoKa3aTtenaeM 50—59,9;
JIeCIOTUYHBIE — C TTokaszareneM 0—49,9.
®onn "Hacnenamne" momectun Poccuio mo ypoBHIO SKOHOMHYECKOU CBO-
6oxb1 Ha 143 Mecto u3 179 (Mexny CeHIeaTbcKUMU OCTpOBaMHU U DuoIu-
eit), ¢ mokazaresnem 50,5, 4To MOMeNIaeT CTpaHy B IPyIIy "B OCHOBHOM He-
cBoGoHbE".! i cpaBHEHHME HHW)KE MPUBEACHBI CTPaHBI TTOCTCOBETCKOTO
mpocTpaHCcTBa B peritunre (3a 2011 rox):

"http://www.heritage.org/index/Ranking
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2011 rop

CTpaHkl C npenMyLLeCTEEHHD
CBODOOHOH 3KOHOMMWEOH

14, |8 3cToHMA 75,2
24, | pmm Nutea 7.3
29, | ==Tpyzun 70,4

CTpaHbl C yMEpPEeHHOD
CBODOOHOW 3KOHOMWEDH

36, | ApmeHuA 69,7
hf., | == [lateMA 65,8
8. Bl KazaxcTad 621
83. |JEN KvpruzuA 61,1
CTpaHbl C NpeMMyLLECTEEHHD
HecBODOOHOW 3KOHOMMEOH
92 | Azepbafmad 597
120. W@ Mongzaeun 587
128, | == Tag#MKMcTaH 535
143.  pm Pocous 505
CrpaHkl ¢ HecEoDOOHOW IKOHOMMKOW
155. | BenopyccuA 479
163, |=== ‘YabewmcTaH 458
164. | ypauHa 458

Taxoit Hu3kmii peiituar Poccuiickoit @enepannu He cioydaeH. Kak Obl-
JIO TI0Ka3aHo BbllIe, B Poccun CyIiecTBYIOT BHEIIHUE KOHTYPB! HOpUIUYe-
CKOIl CHCTeMBI, cojieprKallie KOHCTUTYLMOHHbBIE U MHbIE MPAaBOBBIE rapaH-
TUH CBOOOBI SKOHOMHUYECKOH nesTenbHoCTH. OHAKO peanu3aus dTHX ra-
paHTHI B OTEYCCTBEHHOHN MOJHUTHKE, CyIeOHON U WHOW MPaBOIPHUMEHUTEIh-
HOM MPAKTHKE MOKa OCTABJISAET KeJaTh JYYIIEero.
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BriBoabI

KoHcTUTyIIMOHHOE 3aKperuieHHue MPUHIMITA CBOOOIbl SKOHOMUYECKOH Jesi-
TEIBHOCTU CTajJ0 BaXXHbIM ImaroMm isi Poccuiickoit denepanuu Ha MyTU
CTaHOBJICHHUS PRIHOYHON YKOHOMHUKH.

[Tonatne cBOOOMBI 3KOHOMHYECKOW JESATEIHLHOCTH Topaszno Oolee
CIIOJKHOE, YeM MOXKET II0Ka3aThCs Ha MEepBBIN B3MIAA. B meproit rinase Oblta
MIPEANPUHSTA MOMBITKA ONMPEACTUTh JaHHBINA MPUHIUN. CChUIasCh HAa TOIKO-
Banne KoHctutynmonHoro cyga P®, B koTopoM cB0OOJa SKOHOMUYECKOU
JIEITEITLHOCTHU OTpeeNseTcs Kak MpaBo Ha CBOOOJHOE UCIOIb30BaHUE CBO-
UX CIOCOOHOCTEH M MMYIIECTBA JUIA MPEANPUHIUMATEIBCKOW ¥ WHOW HE 3a-
MPEIIEHHON 3aKOHOM SKOHOMUYECKOH JesITeIbHOCTH, aBTOP TAaKXKe JaeT Ofl-
pezelieHne caMoMy MOHSTHIO "DKOHOMHYECKOU JesTenbHocTh". JlaHHOe 1mo-
HSTHE HE TOXJIECTBEHHO TOJBKO MPEANPUHUMATENBCKON EATEILHOCTH U HE
03HaYaeT MPOCTO CBOOOY "menarh AeHBIU'. DKOHOMUYECKAs NeITeTbHOCTD
HMEET MECTO TOTJIa, KOTJIa PECYpPChl OOBEAMHSIOTCS B TPOHM3BOJICTBCHHBIN
MpoIecc, UMEIONIHA [eTbI0 MPOU3BOACTBO MPOAYKIUK (OKa3aHHE YCIYT).
DKOHOMHUYECKAsT JCATEIILHOCTh XapaKTEePU3yeTcs 3aTpaTaMu Ha TMPOU3BOJ-
CTBO, TIPOIIECCOM IPOM3BOJICTBA U BBIMTYCKOM MPOAYKIHNH (OKa3aHUEM YC-
nyr). DTO aKTUBHAs, CO3UIANONIAs JCSITCIBHOCTh W MPaBOBOE oOecricueHue
BO3MOKHOCTh €€ peaji3alliy KH3HCHHO HEOOXOAMMO JUIS TOCYIapCTBa, B
MIPOTHBHOM CIIy4ae €€ YMaJIeHUE MOXET NMPUBECTU K 3aCTOI0 M Kpaxy CTpa-
HBI.

ITocne ompeneneHus CBOOOIBI SKOHOMHYECKON NEATSILHOCTH aBTOP
paccMoTpen ee KOHCTUTYLIIMOHHOE 3aKPETJICHHE W OICHIJI BO3MOKHOCTH €€
peanuzanuu. MTorom mponaenaHHOW pabOTHl CTal BBIBOJA, YTO JaHHBINA
MPHUHIIUMT HE TPOCTO 3aKkperuieH B OCHOBHOM 3aKOHE CTPaHbI M pacKpbIBaeT-
Csl 4yepe3 B3aMMOCBSI3b JPYTMX KOHCTUTYIHOHHBIX MPUHIUIIOB, OH TaKXe B
MOJTHOW Mepe 00eCIeYeH TapaHTUsAMU ero peanu3anund. OrpaHudYeHuUs, pe-
nycMoTpeHHble KOHCTHUTYIMEH, HampaBlieHbl JHINL Ha 3alIUTy CBOOOIBI
SKOHOMHUYECKOH NeATENIbHOCTH OT MOHOMOJHM3AIMA W HeI0OpPOCOBECTHOM
KOHKYPEHIIMH, HO HE B KOEM CJIy4yae HEe YMOJIISIOT €ro.

B pabore ObLT TPOBE/IEH CPABHUTENBHBIN aHAIN3 3aKPETUICHHS JTaHHO-
ro TPUHIWIA B OCHOBHBIX 3aKOHaX IPYTHX cTpaH. BeIIo oTMeueHO, 9TO
cB000/1a SKOHOMHUYECKOH JIeATEIEHOCTH 3aKpeIlIeHa MPSIMO WM KOCBEHHO B
KOHCTHUTYIIUAX MHOXECTBA CTPaH, YTO MOATBEPKIAET €T0 BAXKHOCTh U HEOO-
xoauMocTh. OHaKO, caMO 3aKpeIuieHne 3TOTo npuHIuna B Koncturynun u
obecrieueHue ero rapaHTUsIMU €IIe He 03HA4aeT BO3MOXKHOCTH €T0 TOJTHOM
peanu3anuy, Tak Kak Juisi ’TOro HeoOX0IuMO COOII0/IEHUE MHOYKECTBA JpPY-
TUX YCJIOBHI: 93KOHOMHUYECKHUX, MMOJIUTUYECKUX, COITMANbHBIX. K coxanenwuro,
B Poccuiickoii ®@enepanuu peanusanus JAHHOTO IIPUHIMIA COIPSIKEHA C
psAIOM MPoOIIEM, OT pa3pelieHHs] KOTOPBIX 3aBUCUT OYAyIIee CTPAHBI.
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1
KypasiaeBa TaTtuana

IIpaBo Ha KU3HB:
KOHCTUTYHOHHO-ITPABOBbIE ACIEKTHI

BBenenne

CranoBnenue B Poccum mpaBoBOro rocynap-
CTBa, MPOLIECCHI AEMOKPATHU3allMU O0IIeCTBa, a
TaK)Ke WHTETPUPOBAHUE POCCUUCKOTO 3aKOHO-
JIaTeNbCTBA B MEXK/{yHAPOHBIE MPAKTUKN 00ECIICUNBAIOT aKTyalbHOCTh UC-
CJIEIOBaHUsI BOIIpOca 0OeCHedeHus] pa3iMyHbIX MPaB U CBOOOJ TpakJaH.
Ocoboe MecTo 3aHMMAaeT BOMPOC OOCCIICYCHHUS MpaBa Ha XKHU3Hb U COOTBET-
CTBEHHAs MTPOBOUMAs TOCYIapCTBEHHAS TTOJTUTHKA.

Onpenenenue mpaBa Ha XKU3Hb B KaUeCTBE BbICIIEH COI[MAIILHOM IEH-
HOCTH, OXPaHAEMOU 3aKOHOM, TpeOyeT HeOOXOIUMOCTH 3aKpEIUICHUS KOp-
pECIOHANPYIONICH OOS3aHHOCTH TOCYIapCTBa NMPHJIAraTh MaKCHMyM YCH-
JIUH, HATIPABJICHHBIX Ha MIPEIOTBPAIEHUE YCIOBUH, BIEKYIIHNX 32 COO0H Ha-
CTYTIJICHUE CMEPTH.

ITosTOMy uCClemOBaHME JAAHHOTO TMpaBa COJIEPKUT B ceO€ KOMILIEKC
po0sieM, KOTOPbIE JODKHBI OBITh PEIICHBI Ha BHICIIIEM YPOBHE BJIACTH B CH-
JTy TIO3ULMOHUPOBAHUS MpaBa HA )KU3Hb KaK OJHOW M3 OCHOB JIeMOKpaTHye-
CKOro o0IecTBa.

Ilenpto maHHOW pabOTHI SBISETCS PACCMOTPEHHE HECKOJIBKHX OCHOB-
HBIX HanOoJiee MPOTUBOPEUUBBIX ACTIEKTOB U3Y4aeMOT0 MpaBa, a IMEHHO:

1. BoIpOC 0 CMEPTHOW Ka3HU;

2. DBTaHa3us;
3. TpaBOBOE PETYJIMPOBAHUE TIOJIOKECHUS IMOPHOHA.

B cBsi3u ¢ mocTaBieHHON LETBIO MOCIEIOBATENHHO pEIIaeTcs ps 3a-
aq:

1. mpoaHanmM3MpOBaThH OCHOBHBIE HOPMATHBHBIC aKTHI, PErIaMEHTHU-
pYIOIUE MPaBo YeJI0BeKa Ha JKU3Hb, C LIENBI0 ONPECIICHHS Ne(UHHLINY;

2. CpaBHUTH COOTBETCTBHE HOPM 3aKoHOzaTenbcTBa Poccuiickoni De-
Jiepalvy MeKIyHApOIHBIM HOPMaM O ITPU3HAHUM MPaBa Ha )KU3Hb;

3. BBISIBUTH OCHOBHBIE TEHACHIIMM MPH PACCMOTPEHUH TOJIKOBAHHS
TpaBa Ha >KU3Hb U €r0 OCHOBHBIX aCIIEKTOB;

! Crynentka @axynrera FocynapcTBenroro Ympasienus MockoBckoro I'ocymapctennoro Yau-
Bepcutera umeHn M.B. JlomonocoBa, Poccust.
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4. ompenenuTb MECTO U POJIb PacCMaTPUBAEMBIX ACHEKTOB IpaBa Ha
JKU3HBb B CUCTEME TMPETYCMOTPEHHBIX MEp 3allUThl €CTECTBEHHOTO TpaBa Ha
*u3Hb B Poccuiickoit @enepaiuy;

5. TpoaHaNW3UpPOBaTh OCHOBHBIE OTIPAHUYEHMS, MPEAYCMOTPEHHBIC
MEXAYHAapOJHBIM TPABOM W POCCUUCKHM 3aKOHOJATEIHCTBOM JJISi pac-
CMaTPUBAEMBIX aCIIEKTOB MPOOJEMATHKH OCYIIECTBICHHUS NPaBa Ha dKHU3Hb.

IIpu paccMOTpeHHH JaHHBIX BOIIPOCOB SIBHO BHJHA HEOOXOIMMOCTbH
WCTIOJIb30BAHUS MEKAYHAPOJHOTO OIBITa B PEIICHHUH MPOOJIEM MpPaBOBOM
perilaMeHTaIuu JIAaHHBIX BOIIPOCOB. B MepByI0 odepenp, 3TO CBSI3aHO C TEM,
YTO B HACTOSIIEE BPEMsI BAXKHOCTh U HEOOXOUMOCTh MPOPAOOTKH JaHHOTO
BOIPOCa BUAT HE TOJBKO 3aKOHOIATENb, HO U POCCUNCKHE TPaKIaHe.

| HpaBo Ha )KU3Hb: MOHATHEC U CYIIITHOCTH

Koncrutynmst Poccuiickoit @enepanuu, npunsatas B 1993 roxy, 3akperuisier
MpaBO Ha >KM3Hb KaK OCHOBOIIOJAararolee npaso uyenoBeka. Ctarba 20 ria-
cuT: «Kaxaplii UMeeT npaBo Ha KU3Hb». OCHOBHBIMU JIOKYMEHTaMHU, peria-
MEHTHUPYIOIMMH IIPaBO HAa JKU3Hb HAa YPOBHE MHUPOBBIX CTAaHAAPTOB CTaIH
Bceobmas gexnapanus npas uenoBeka 1948 roma, MexayHapoIHbIN MAKT O
IpaXkIaHCKUX U MOJIMTUYECKUX MpaBax 1966 rona, EBponelickas KOHBEHIUS
0 3alllUTe MpaB YEIOBEKa U OCHOBHBIX cBOOON 1950 roma. B aTux BakHEi-
IIMX MEXIYHapOJHO-IIPABOBBIX aKTaX OCHOBHOE COJAEp)KaHUE IpaBa Ha
JKU3HB CBOAMUTCA K TOMY, YTO OHO MPHUHAIIEKUT KKJOMY YeJOBEKY, OXpa-
HSETCSl 3aKOHOM H, CaMO€ TJIaBHOE, €TO0 HUKTO HE MOXKET OBITH JIUIICH IIPO-
U3BOJIBHO.

Tem He MeHee, HECMOTpPSI Ha OOMJIE MPABOBBIX aKTOB, 3aKPEIUISIOLINX
JIAHHOE TOHSTHE, HE CYIIECTBYET €MHON TPAKTOBKH, €MHOTO ITOHMMaHUS,
JAHHOTO MOHATHS, IMO3TOMY MOTUYEPKUBAs BaXXHOCTb M HEOOXOAMMOCTD
obecrieueHus] JaHHOTO IMpaBa AJsl JIOOO0TO TOCyJapcTBa M €ro >KU3Henes-
TEJIFHOCTH, HU OJIHA CTPaHa HE MOXKET 00CCIECUUTh €r0 OCYIIECTBICHHUE B
TIOJIHOM Mepe.

Ha ¢oHe skoHOMHYECKHX, COLMANBHBIX U JAeMOrpapUuecKux KpH-
3MCOB, MEpPeKUBaeMbIX ceiiuac B Poccuiickoit denepannu, npobiema obec-
MICUYCHHS TIPABOBON 3AIUICHHOCTH >KU3HU TPaKIaH NMpHoOpeTacT 0COObIH
cTaryc.

CopeprkaHue JaHHOTO IMpaBa CBOJUTCS K TOMY, YTO OHO MPHUHAIJIEKUT
Ka)XJIOMy YEJIOBEKY, OXPaHACTCS 3aKOHOM M €T0 HHKTO HE MOKET OBITh JIH-
IIeH TPOU3BOIBHO. KpoMe Toro, maHHOe MpaBo HE SBISECTCS aOCONIOTHBIM,
MOCKOJIbKY MEXIYHApOJHbIE TOKYMEHTHI YKa3bIBAlOT HA BO3MOXKHOCTH €r0
OTpaHUYCHUS B pE3yJIbTaTe MPUMEHEHHUSI CMEPTHOW Ka3HM, KOTOpask MOXKET
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OBITh OCYIIECTBIIEHA TOJILKO BO HCIIOJHEHHE OKOHYATEIBHOTO MPHUTOBOPA,
BBIHECEHHOI'O CYJIOM.

Koncturynus PO 1993 rona xapakrepusyeT npaBo Ha KU3Hb TOJIBKO B
YTOJIOBHO-TIPAaBOBOM AaCIIEKTE, YTO CBUJCTENBCTBYET 00 OUCHb Y3KOM €ro
MOHUMAaHUH. B TO BpeMs Kak, paBo Ha XHU3Hb JOJDKHO IIOHUMAThLCS B Oolee
IIIPOKOM CMBICIIE, KaK B TOM YHCIIE TIPAaBO HA CBOOOIHYIO, MUPHYIO JKU3HB,
Ha JIOCTOMHOE YEeJOBEUECKOE CYILIECTBOBaHHE. Takas MHOT0OacleKTHOCTb
npoOIeMBl 3aKOHOMEpHA, M, CJIEIOBAaTENBHO, 3aKOHONATEIHCTBO JIOJDKHO
YUUTBIBATh HE TOJBKO MPABOBYIO, HO U 3THUECKYIO U MOJUTHYECKYIO CTOPO-
HBI U3y4aeMOr0 BOIpOca.

['ocynapcTBO Kak IIaBHBIM rapaHT YeJIOBEYECKUX MpaB JOJDKHO obec-
NeYMBaTh NPaBO Ha JKU3Hb KAK €CTECTBEHHOE IPaBO JIIOOOro YeloBeKa, B
TOM 4YHCJIE MyTEeM MpeceueHus MocATaTeNbCTB Ha JKU3Hb, HAa3Hayas copas-
MEpHbIe HaKa3aHUs 3a COBEPIICHHBIC JiesiHUA. B JaHHOM cilydae BO3SHHMKAeT
MEPBBIN aCHEKT MPOOIEMEI, TPEOYIOMHI TIIATEIFHOTO PACCMOTPEHUS, - 3TO
BBEJICHHE CMEPTHOM Ka3HH OO B Halleil cTpaHe OTMEHa MOpaTopHs Ha
CMEPTHYIO Ka3Hb.

Bropoii aciekt mpoOiieMsl CBsI3aH ¢ BPEMEHHBIMH XapaKTEPUCTHKAMH.
I'maBHBIN BOIpOC 3aKiioyaeTcs B TOM, KOTAa MpaBO HAa U3Hb BCTYMaeT B
cuy. 37ech MBI BUIUM BTOPOM acmeKT MpoOJieMBI: NMPaBOBON CTaTyC 3M-
Opuona. B cuny (u3HOIOTHYECKUX M OHMOJOTHUYECKUX OCOOCHHOCTEH pac-
cMaTpuBaeMoil MPOoOJIeMBbI TaHHBIA BOMIPOC TpeOyeT yTouHeHH. B HekoTo-
PBIX CTpaHax, B OOJBIIMHCTBE CBOEM KATOJMYECKUX CTpaHaX, MpaBO Ha
KHU3Hb MOXET pacCMaTpUBATbCA B Y3KOM acIEKTe B KaueCTBE OCHOBAHMS
JUIsL 3anpelieHrs abopToB, a B HEKOTOPBIX CTpaHax, HanpuMmep B CloBakuw,
3aKpeIuIAeTCs MPaBo Ha JKU3HB ellle 10 POXKACHHUS YeIoBeKa.

W Ttperuii acniekT npoOIeMbl HCXOJUT U3 HEOIPEIEICHHOCTH JTe(hUHH-
LMY IpaBa Ha XU3Hb. Tak COBpeMEHHbIE TPAKTOBKH HE JAIOT TOYHOI'O OTBE-
Ta Ha BONPOC, SBJSIETCA JIM MPaBO Ha CMEPTh COCTaBIAIONICH MpaBa Ha
Ku3Hb. TakuM 00pa3oMm, BO3HHMKAET MPaBOBas KOJUTU3US MO BOIIPOCY DBTa-
Ha3uU.

Takum 00pazom, HECMOTPS Ha CBOE OTPOMHOE 3HAYEHHE HU OJHO TOCy-
JIAPCTBO HE MOKET 00ECIIEUUTh MOTHOE U TAPAHTUPOBAHHOE OCYIIECTBICHHE
IIpaBa Ha JKU3Hb B CBSI3U C TE€M, YTO Ha CETOAHSIIHUM MOMEHT B MEKAyHa-
POIHBIX TOKYMEHTaX, PErJIaMEHTUPYIOLINX IPaBa YelloBeKa, HE CONEPIKUTCS
TOYHOU (POPMYNHUPOBKH MpaBa Ha XKU3Hb, YTO MO3BOJISET MO-Pa3HOMY TOJI-
KOBaTh ero copaepkanne. CieqoBaTeIbHO, HEOOXOANMO 3aKpeIUICHHE JIaH-
HOTO MOHATHUS Ha 3aKOHOJIATEIbHOM YPOBHE.

B OCHOBHBIX MEXKIyHAPOIHBIX JOKYMEHTAX, perlaMeHTUPYIOLIUX Mpa-
BO Ha JXW3Hb, - BceoOlell nexnmapanuu mpaB 4eiloBeka, MexayHapoIHOM
MaKTe O IPAKAAHCKUX U MOJIUTUYECKUX MpaBax, EBporneiickoil KOHBEHIIUH O
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3aIlUTe MPaB YEJIOBEKA M OCHOBHBIX CBOOOJ — €ro COJep)KaHHE CBOIUTCS K
TOMY, YTO OHO NMPHHAJIEKHUT KaKIOMY YEIOBEKY; OXpaHIETCs 3aKOHOM; €ro
HUKTO HE MOET OBITh JHILIEH MPOW3BOJIBHO. B TO e Bpems mpaBo Ha
JKU3Hb HE MOXET OBITh MPU3HAHO a0CONIOTHBIM, TaK KaKk UMEET OrpaHHuye-
HUE B BUJIE, HAIIpPUMEDP, CMEPTHOMN Ka3HHU.

I1. CmepTHan ka3Hb

B nelictByromem 3akoHoaarenbcTBe Poccuiickoit denepannu, 1 B OCHOBO-
MOJIATaloIINX JOKYMEHTaX MEXAYHApOIHOTO XapakTepa, TakKe OTCYyTCTBYET
YETKOE ONpEAETICHUE MOHATUSA CMEpTHas Ka3Hb. B CBA3M ¢ 3TUM BaKHOU
po0IeMOH SIBIISICTCS OTIPENEIICHIE MECTa M POJIM CMEPTHOM Ka3HU B IIOJIH-
THKE TOCYIapCTBa.

OTcyTCTBHE CHCTEMHOTO IIOJXO0Ja K ONPEACICHHUIO NC(PUHUIIMU KOM-
MEHCUPYETCS HAIMYMEM HEKOTOPBIX MPU3HAKOB B PA3JIMYHBIX MPABOBLIX aK-
TtaXx. A umenHo, Koncturyuusa P® ugactu 2 crates 20: «CMmepTHas Ka3Hb
BIIPENlb 10 €¢ OTMEHBl MOXET YCTaHABJIMBATHCS (elepaabHBIM 3aKOHOM B
Ka4ecTBE MCKIIOYUTEILHOW MEpHl HaKa3aHUs 32 0C000 THKKHUE MPECTyIUIe-
HUS IPOTHUB KU3HU MPU NPEAOCTABICHHH OOBHHIEMOMY MpaBa Ha pacCMOT-
peHue ero jena CyJoM C Y4acTUEM IMPHUCSHKHBIX 3acenarerieil». YTONOBHBII
Konexec P® B crathe 59 ompenensier cMEpTHYIO Ka3Hb KaK Pa3HOBUIHOCTD
HakazaHus: «1. CMepTHas Ka3Hb KaK MCKIIOYUTEIbHAs Mepa HaKa3aHUs MO-
JKET OBITh YCTAHOBJIEHA TOJIBKO 32 0CO00 TSKKUE MPECTYIUICHUS, MOCATaio-
mue Ha Ku3Hb. 2. CMepTHas Ka3Hb HE Ha3HAuyaeTcs JKEHIIMHAM, a TaKxke
JIUIaM, COBEPILMBLIMM IPECTYIUICHUsI B BO3pacTe 10 BOCEMHAALATH JIET, U
MY>KYMHaM, JOCTUTLIMM K MOMEHTY BBIHECEHHs CYJOM MPHUTrOBOpa IIECTH-
JIECATHITATUIICTHETO Bo3pacTa. 3. CMepTHas Ka3Hb B MOPAIKE MOMUIOBAHHS
MOXeT OBITh 3aMEHEHA MOKU3HEHHBIM JIMIICHUEM CBOOOBI WIIN JIHIICHACM
cB00OOIBI Ha CPOK JABAJIATD IATH JIETY.

Taxum 00pa3oM, Mbl BUIUM, YTO OCHOBHOE COJIEp)KaHHE U CYIIHOCTh
MHCTUTYTa CMEPTHOM Ka3HHU COCTABJIAIOT HOPMBI YIOJIOBHOTO IpaBa. B Toxe
Bpems Koncrutyuus P® o6s3yeT npuMeHeHHe CMEPTHOM Ka3HU B KauecTBE
WCKJTFOUYUTENBHON MEphl HaKa3aHUs 32 0c000 TSDKKHE MPECTYIUICHHS TIPOTHUB
xu3HM (4.2 ¢T1.20). Ha nepBbIid B3rsa KaXkeTcsl apagoKcaabHBIM, YTO B OJ1-
HOW W TOM K€ CTaThe 3aKPEIUDIIOTCS MPABO HA XHU3HDb M (PAKTUIESCKH BO3-
MOJKHOE€ «IIPaBO Ha CMEPTHY» MPH OCOOBIX YCIOBUAX. CTOUT OTMETUTH, YTO
JaHHOE 0Cc000€ YCIOBHE OTCYTCTBOBAJIO B NPEKHHUX KOHCTHTYIHSAX HAIICH
CTpaHbl, TO €CTh paHee HE ONpEeNesics KPYyr NMpecTyIUIeHUH, 3a KOTOpbIe
Moria ObITh Ha3HaveHa BbICIIAs Mepa HakazaHus. [loaTomy 3akoHOHmATENb
3aKpeIuIsieT B OJIHOM CTaTbe HE MPOTHBOIOJIOKHBIE ACTIEKTHI MpaBa Ha KH3-
HH, a HEMOCPEJICTBEHHO caMO IPaBo U MEPY, HANPaBJIEHHYIO Ha €ro 3alluTy.
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TaxuM 00pazoM, MBI MOXKEM paccMaTpUBaTh CMEPTHYIO Ka3Hb KaK IIPEBEH-
TUBHYIO Mepy IO 3allluTe MpaBa Ha XKU3Hb, U COOTBETCTBEHHO €€ IIeJIb KaK
3aIIUTY YENOBEUECKON KHU3HU.

B cBs3u ¢ 3TUM MOKHO BBIACJIUTh HEKOTOPBLIC MPU3HAKHU, NPUCYIIUC
MHCTUTYTY CMEPHOMN Ka3HU:

1. cMepTHas Ka3Hb BBICTYNAeT B KaueCTBE Mepe HaKa3aHUA 3a NPOTH-
BOIIPAaBHBIC ICAHUS,

2. Mepa HOCHUT UCKIIIOUNTEIBHBINA XapaKkTep;

3. BpeMEHHbIE PaMKH €€ MPUMEHEHHs He ABJSIOTCS MMOCTOSHHBIMH, TO
€CTb OHA OCYILECTBIISIETCSI BPEMEHHO, BIJIOTh /IO OTMEHBIL.

Crartps 44 YronmoHoro koaekca P®D ompenenser cMepTHYIO Ka3Hb B
KayecTBEe Pa3HOBHUIHOCTU CHUCTEMbI HaKa3aHHUi, clel10BaTeIbHO, MOXKEM JIH
MBI JiefIaTh BBIBOJI O TOM, YTO JAaHHBIH UHCTUTYT (YHKLHUOHUPYET PEryJisip-
HO? Bunumo, moxem. Takxke OH 3aKpenui KOJIMYECTBO COCTABOB MPECTYII-
JICHUH, 32 KOTOpbIe MOXKET OBITh HAa3HAUCHA CMEpTHAas Ka3Hb, COKPATHB UX
JI0 TISATH, UMEIOIIUX 0C000 TSHKKHM XapaTep:

1. yOwuiicTBO IpH OTAr4aromux oocTosTenseTBax (4.2 ¢1.105);

2. TOCATaTEeNBCTBO HA JKU3HBb OCYIAPCTBEHHOTO WIIH OOIIECTBEHHOTO
nesitenst (ct.277);

3. moCATaTeNhCTBO HA JKM3HB JIMIA, OCYLICCTBISIONIEIO MPAaBOCYIUE
WM TIpeJIBApUTEIIbHOE paccienoanue (cT.295);

4. mocArarenbCTBO Ha >KU3Hb COTPYIHHUKA MPABOOXPAHUTENIBHOTO Op-
rana (ct.317);

5. renonun (ct.357).

Taxoke BaKHO OTMETUTh OIpaHMYEHMs MPUMEHEHUS! TaHHOW MEpbl Ha-
kazanuda. CormnacHo 4.2 c1.59 YK P® cmepTHas ka3Hb HEe IpUMEHsIETCA

[l K >KCHIIWHAM;

[J nunam, COBEPIIMBLIMM IPECTYIUIEHUS B Bo3pacTe 10 18 eT;

[J My>XYHMHaM, JOCTUTLIMM 65-JETHETO BO3pacTa K MOMEHTY BbIHEce-
HUS CYZOM IIPUTOBOpA.

WTak, MBI MO’KEM TOBOPHUTE 00 eIlle OJHON acleKTe OTpaHIYCHHUS MIPHU-
MEHEHHMI TaHHOW MEphl, KpOME HCKIIIOUYUTEILHOCTH B Clydyae 0COOOTo TSXK-
KOro mpeCcTymjiCHus, MOCATarouiero Ha X1U3Hb, - O KPUTEPUAX I1OJIa U BO3-
pacra.

[poneccyansHpie 0COOCHHOCTH HAa3HAYCHUS M MCIIOTHEHHS CMEPTHOMH
Ka3HH W3JI0KEHBI B YTOJOBHO-TIpoOIIeCCyanbHOM Kojiekce PD. Takum obpa-
30M, HHCTUTYT CMEPTHOH Ka3HHU IOJIyYU]I BCECTOPOHHEE 3aKPEIICHUS B CO-
OTBETCTBYIOILIMX OTpacisax mpasa. [103TOMy MBI MOXeEM OINpENeNUTh HHCTH-
TYT CMEPTHOW Ka3HM KaK COBOKYITHOCTH IPABOBBIX HOPM, YCTaHaBIHBAIO-
MK JaHHYIO0 MEpy B KayeCTBE CaHKIUM 3a COBEPIUEHHE NPECTYIHBIX Jes-
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HUH, IMEoIIee PEryINpYONIUe MpaBuia MPUMEHEHUS JAaHHON Mephl U TPO-
1eccyallbHO 0003HAYEHHBIE CIMOCOOBI €€ WCIIONIHEHHA. TeM He MeHee, BO-
MPOC O 3aKPEIUICHUH YETKOHM Je(PUHHUIIMA B POCCUMCKOM 3aKOHOATEIIbCTBE
MO-TIPEKHEMY BOTIPOC OTKPBITHIM.

TennmeHI¥sI TyMaHU3alMd MUPOBOTO COOOIIECTBA MIPHUBETA K albTepHA-
THBHOCTh TPUMCHEHHUS NaHHOTO BHJA HaKa3aHHWs, JOMYCKas BBIOOP CyIOM
HakazaHusl B BUJE JHOO CMEPTHOW Ka3HH, JHOO IMOKW3HEHHOTO JIHMIICHHS
cB0001BI, MO0 JumeHust cBO0O I OT 8 miu 12 10 20 net. Takum oOpazom,
Ha3HAuYE€HHWE CMEPTHOW Ka3HHM OCYIIECTBISIETCS TOJNBKO B CAMBIX KpaWHUX
CIIy4asiX 10 OTHOIICHHIO, HAIPUMED, K PEIIUIUBUCTAM.

Ho u B 3TOM citydae cMepTHBIN IPUTOBOP PEAKO MPUBOIUTCS B UCTION-
HEHUe, Tak Kak, cornacHo cT.89 Koncrurymuu P® u c¢1.59 YromnosHoro xo-
nekca P® Ilpesuaent PO B mopsiake MOMHUIOBAHUS MOXKET 3aMEHUTH €r0
MO’KU3HEHHBIM JIUIICHUEM CBOOOIBI MM JHUIIEHUEM CBOOOIBI Ha CPOK 25
net. Tem Gonee, uto [Ipesunent PO [Imutpuit MenseneB KOHCTATHPOBA,
YTO CErOJIHS BO3BpAIllEHUE CMEPTHON Ka3HM HEeBO3MOXHO: "Te, KTo coBep-
ajg TePPOPUCTUYECKHUE aKThl, TOJHKHBI 32 HUX OTBETUTH, HO YTO KacaeTcs
CMEpPTHOW Ka3HH, Y HAC €CTh CBOM 00s3arenbcTBa. S| MOTy cKa3aTh MPSMO:
ecnu 0wl 5 31ech pabdotan B 90-e roapl, pemeHus obun 061 Apyrumu. Ho uto
ceifgac 06 3ToM roBOpHTE" .

Ecmu oOpaTHTCsl K CTAaTUCTHKE, TO 1O JaHHBIM cTatucTHKH MBJl PO B
ssaBape - aBrycte 2011 roga opranamu BHYTpEHHUX Jen paccMoTpeHo 16,38
MJTH. 3asIBJICHUH, COOOIEHNI 1 MHOW MH(OPMAIMK O MPOUCHICCTBUSIX, YTO
Ha 2,5% Oonpiie yem 3a BoceMb MecsieB 2010 roga. [loytn mo kaxmomy
IBEHAIATOMY COOOMEeHUIO (8,2%) MPUHATO pelieHe O BO30YKICHUH YTo-
noBHOTO Jena. Beero Bo3Oyxaeno 1340,8 Thic. yroJoBHBIX JIed, 4TO Ha
9,0% MeHbIIe MOKa3aTessl aHaJIOTUYHOr0 NEPHOoa MPOILIOro roxa’. Ha co-
BPEMEHHOM JTale Pa3BUTHsI HAIIEH CTPaHBI, B YCIOBHIX MO-TIPEKHEMY BBI-
COKOTO ypOBHSI MPECTYITHOCTH CMEPTHAS Ka3Hb SBJISCTCS, K COKAJICHUIO, He-
0o0xoxuMoi NpeBeHTHBHOW Mepoil. HeobOxomumocTs ee oOyciaBiIuBaeTCs
LIEJhI0 BBEJIEHUSI JAHHOTO WHCTUTYTa Ha PETYJSIPHONM OCHOBE — 3aIUTHI
rpaBa Ha )XU3Hb. BO3MOXXHOCTh €¢ MPUMEHEHUSI HE IPOTUBOPEUUT MTPUHITH-
My TYMaHHU3Ma, MOCKOJIBbKY 0]l TYMaHHOCTBIO TTIOHUMAETCS, B TOM YHUCIIE, H
OXpaHa JUYHOCTH OT MPECTYIHBIX MocsATaTeNbeTB. [loaToMy pasymHoe mpu-
MEHEHHE CMEPTHOHN Ka3HH SIBIISIETCS TYMaHHBIM JI0 T€X TOp, ITOKa B HTOM
€CTh HEOOXOIUMOCTb.

U BHOBB oOpatumcst k cratuctike. CorimacHo JaHHBIM Bceepoccuiicko-
ro comuonorundeckoro skcrpecc-onpoca BIIMOM na wuroms 20001 rona,

" http://rus.ruvr.ru/2010/04/02/5947485 . html
2 http://www.mvd.ru/presscenter/statistics/reports/show 96831/
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CTOPOHHUKAMHU CMEPTHON Ka3HH 3a 0CO00 TSHKKHE MPECTYIUICHUS TPOTHB
JUYHOCTU ABISUIMCH 72 % mpu 9 % mnporuBHuKOB. CoOrylacHO ompocam
BLIOM, B 2004 rony 84 % poccusiH BBICTYHAIIU 32 yKECTOUCHHE 3aKOHO-
JATeNbCTBA BIUIOTH JIO BBEICHUS CMEPTHOM Ka3HU B BOIMpocax OOphObI €
teppopuszmom. B 2005 roxy cpenu onpomennsix BIIUOM cMepTHYIO Ka3Hb
B OTHOILIEHUH TEPPOPUCTOB HoaepkuBaiu 96 % npu 3 % npotuBHUKOB. U3
YHCJIa CTOPOHHUKOB 78 % 3asBHIIM, YTO «IOJHOCTHIO MOAJAEPKUBAIOT», a 18
% — 4t0 «ckopee nopaepxusaoT». Ilpu atom, 84 % omnpoliieHHBIX poccu-
SIH BBIPA3WIIN CBOIO TIOAJECPIKKY OTMEHBI MOPATOpHs Ha CMEPTHYIO Ka3Hb. B
CBOIO ouepellb, ompolleHHble xutenn HOxHoro ¢enepanbHoro okpyra PO
BBIPA3IIIN CBOIO TOAJCPKKY CMEPTHOW Ka3HU NMPaKTHUECKH SANHOAYIIHO. B
ntore 2005 roma, cormacHo ompocam AnHanutudeckoro Llentpa «JleBana-
LleHTp», CTOpOHHUKAMHM CMEPTHOM Ka3HH SABJIsLIUCH 65 % mpu 25 % mpo-
TUBHUKOB. CoriacHo cBefieHusM Corunonorudeckoro ¢akynsrera MI'Y um.
M. B. JlomoHnocoBa, moydeHasM Ha Mait 2010 roga, cTopoHHUKaMU CMEpT-
HOU Ka3HU Cpeu Cyael ABIsINCh 89 % OMpoIIeHHBIX.

Takxum 00pa3oM, OOIIECTBO, B IIETIOM, MOJACPKUBACT UACIO BBEACHUS
TAHHOW Mepbl HaKa3aHUs, UYTO, CKOPEE BCEro, OOYCIOBICHO CKOPEE IOIUTH-
YeCKUMH MTPUYNHAMU.

Ho, paccMmaTtpuBas mgaHHBI BOIPOC, HENb3S HE Y4YeCTh MEXIyHapoJ-
HBIA acmleKkT JMaHHOW mpobnembl. B ycrmoBusx wieHctBa Poccun B CoBete
EBporbr ananmm3 B3anMoIeHCTBHS HOPM MEXITyHAPOIHOTO M HAITOHATIHHOTO
MpaBa MpeACTaBIseTCA B ABYX aCHeKTaX: ¢ MO3ULMH MEXIyHapOIHOIrO mpa-
Ba KaK Mepbl HaKa3aHWs, IPOTHBOpEYaIei TPU3HAHNIO ECTECTBEHHOTO Tpa-
Ba UYEJIOBEKA HA JKU3HB, M MMOTOMY TPEOYIOIICH OrpaHUYCHUIA; U ¢ TTO3HIUIA
POCCHICKOTO MpaBa Kak Mepbl, HANPaBJICHHON Ha 3allUTy IpaBa Ha >KU3Hb
KaK KOHKPETHOTO YeJIOBEKa, TaK U OOIIECTBA B LIEIOM.

Tem Oonee, Korma, Kak OTMEUAIOT YYEHBIC, HE TOJIBKO B POCCHHCKOM,
HO U B MHUPOBOM COOOIIECTBE CIOXKWJIACh KpaiiHe mapafoKcajibHas CHTya-
[US: HEYKIIOHHO BO3PACTaeT IEHHOCTh YENOBEYECKOM KU3HHU B TII00AIEHOM
maciTa6e, a KI3Hb KOHKPETHOTO YelIOBEKa JeHb OTO JIHS 00CCIIEHUBACTCS .

HopMbl MexIyHapOJHBIX JOTOBOPOB YCTaHABIMBAIOT B Ka4eCTBE MPH-
OpPHUTETHBIX HaNpaBieHUI BCEOOIIyI0 OTMEHY CMEpPTHOH KasHM MO0, IS
CTpaH, COXPAHSIOMNX TaHHYI0 MEpy HaKa3aHUS B 3aKOHONATEIHCTBE, yCTa-
HOBJICHHE CTAaHIAPTOB IPIMCHECHUSI.

Cpenu OCHOBHBIX OTPaHMYCHHUN NMPUMEHEHUS CMEPTHOW Ka3HH, BbIpa-
0OTaHHBIX MEKIYHAPOIHBIM IPABOM, BEIICIISIOT:

! Paberr A.M. TIpaBo Ha H3Hb U IPOGIEMEI TPAXKTAHCKO-TIPABOBOI OTBETCTBEHHOCTH 32 ETO
Hapymenue // FOpucr.- 2001.- Ne6.- C.60.
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1) orpaHn4eHus, MPEAYCMOTPEHHBIC I TOCYIApCTB, MPUMEHSIONIIX
HaKa3aHUe B BUIE CMEPTHOU Ka3HH, K KOTOPBIM OTHOCSITCSL:

[J BO3MOXHOCTh €€ HAa3HA4YCHHUsS 32 CaMble TSHKKUE IMPECTyIIe-
HIIS;

[J ycTaHOBIICHHE €€ B Ka4eCTBE MCKIFOUMTENLHOW MEphl Haka3za-
HIIS,

[J 3ampeT Ha BBIHECEHHE CMEPTHBIX MPHUTOBOPOB JIMIAM, COBEp-
IIMBIIMM TPECTYTIICHUS B BO3pacTte 10 18 JerT;

[J OepeMEHHBIM EHIIUHAM, >KCHIIMHAM, HMEIOLIUM TPYAHbIX
JIeTeH, U TTOXKUITBIM JIFOsIM B Bo3pacTte crapiie 70 jer.

[J 3amper Ha MpPUBEJCHHE B HCIIOJIHEHHE CMEPTHOTO IPUTOBOPA B
OTHOIICHUH JIMI, CTPAIAIONINX TICHXHICCKUMH 3a00JICBaHMS-
MU (JIyIIeBHOOOIBHBIX ).

2) rapaHTUH JIHMLaM, KOTOPBIM T'PO3UT BBIHECEHHE CMEPTHOTO MPUTOBO-

pa, a UMCHHO:
[J mpenocTaBlieHHE MpaBa Ha aneJuALuUIO;
[0 mpenocTaBiIeHHE BO3MOXKHOCTH MOJATH MPOIICHHUE O MOMHIIO-
BaHWH;
[J TpaBo Ha CIpaBeATUBOE CyeOHOE pa3dUpaTeIbCcTBO;
[J WCIONHEHUE CMEPTHOTO MPUTOBOpA IIyTeM NPUYMHCHHS MHU-
HUMAJIBHBIX CTPaIaHHH.

Tewm He Menee, ¢ 1965 rona 6onee 50 cTpaH pacmMpuiid IepedeHb mpe-
CTYIUICHMH, 32 KOTOpPBIC MOXKET ObITh Ha3HaUCHA CMEPTHAs Ka3Hb. COrIacHO
JaHHBIM opranm3anuu «MexayHaponHas Amuauctusi» B 2010 romy Hau-
Oorplliee KOMYECTBO CMEPTHHIX Ka3Her mmeno mecto B Kurae (1 718). B
2010 rony B HUpane unciao Ka3HEHHBIX COCTABHJIO, KaK MUHUMYM, 346, B
Caynosckoit Apasun — 102, 8 CIIA — 37, B [lakucrane — 36, B Upake —
34. Bcero B 2010 roxy 6bl1v Ka3HeHBI 2 ThIC. 390 denoBek B 25 cTpaHax.

I'maBHBINA apryMeHT OMIOHEHTOB CMEPTHOW Ka3HU - 3TO CyJcOHbIe
OIIMOKHU, KOTOPble HEMHHYEMO TMPHUBOIAT K Ka3HSIM HEBHHOBHBIX. Taxxke
NPUBOIUTCS CTaTUCTUKA, IOKA3hIBAIONIAs, YTO OTMCHA WJIH BBEACHUC
CMEPTHOW Ka3HU B CTPaHE caMU MO cede HE M3MEHSIOT KOJUYECTBA TKKUX
mpecTymieHnid. B Toxxe Bpems, aMepUKaHCKHE YYCHbIE JTOKa3alld, YTO BCE
K€ TIPIMEHEHNE CMEPTHOW Ka3HHU SBIISICTCS MOIIHBIM CICP)KUBAIOIINM (haK-
TopoM. TakuMm 00Opa3oM, B MHUpE COXPAHAIOTCS JBE OCHOBHBIE TEHACHIIUH:
0TKa3 OT MPUMEHEHHSI 3TOTO BHJa HAKa3aHHUS KaK IMPOTHBOPEYAIIETO €CTECT-
BEHHOMY M HEOTHEMJIEMOMY IpaBy Ha XKM3Hb W COXpaHEHHE, HO (akTmue-
CKOE HempuMeHeHHe (MO0 pelKoe NPHMEHEHHE) HAKa3aHHWS B TCUCHUH
MHOTHX JIET, OPHUEHTUPYSICh HAa BHYTPEHHIOI CTa0MIBHOCTH COLMAIBHON
cepbl rocyaapcTa.
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Berynnenne P® B CoseT EBporbl MOBIEKIO 005S3aTENILCTBO MOAMUCATD
W 4yepe3 Tpu roja parudunuposath [IpoTokon Ne6 k EBpomneiickoii KOHBEH-
LMY 110 TIpaBaM 4YeJI0BeKa, MpeayCMaTpUBAIOIINN OJTHYI0 OTMEHY CMEPTHOM
ka3Hu. OHaKo, MoAnucaBs MpoToko, Poccust 10 cux mop ero Tak U He pa-
TUHUINPOBAJA, OTPAHUIMBINNCH OOBSBICHIEM BPEMEHHOTO MOPATOpHUS Ha
BBIHECCHUE CMEPTHBIX HPUToBOpoB. [IpoOieMsr 3ta TpeOyeT pa3pemieHus,
IIPUYEM CKOPEUIIETO.

[Tporokon Ne6 x EBpomneiickoit KOHBEHITMH O 3aIIUTE MPAB U OCHOBHBIX
CBOOO COIEPKUT OJJHY OTOBOPKY, COTIACHO KOTOPOH: «JTF000€ TOCYIapCcTBO
MOJKET MPHU MOAMUCAHUH WM cJaue Ha XpaHeHHe caMoil paTu(UKaluOHHOM
TPaMOTHI WK IOKYMCHTA O MIPUHATHN WIN OJ0OPCHNH YKa3aTh TEPPUTOPHIO
WM TEPPUTOPHUH, K KOTOPHIM IpuMeHsiercsa naHHbli [IpoTokom». Takum 06-
pazoM, P® MokeT HalTH BBIXOJ U3 CIIOKMBILIEHCS CUTyallud. A UMEHHO ITy-
TeM MpoBeJieHUs pedopMbl TUBEpCU(UKALMU PETHOHOB MO YPOBHIO TIpe-
crynaoctu. [lepen Tem, kak 0OpaTHTCSI HEMOCPEACTBEHHO K HAEE, XOTEIOCh
OBl Oersio 0OpaTUTh BHUMAHUE HA MOJIMTUYECKYIO CTOPOHY Bompoca. [Ipen-
JaraeMasi peopMa BO3MOXKHA TOJIBKO B Cllydae MpoBeIeHUS 3(deKkTHBHOI
aJIMUHHUCTPATHBHON pe(OpPMEL, a TaKKe HUBEIUPOBAHUS HEKOTOPHIX HEIOC-
TaTKOB MOJUTUYECKON KU3HU OOIIEeCTBA IyTEM perjiaMeHTallld U pacliupe-
HUS IEMOKPAaTHYECKUX TPAXKTaHCKUX UHCTHTYTOB.

Bo-mepBrix, HEOOX0MMMa pedopMa To mepenade u3 BeacHUs Poccwii-
ckoit denepanuu B BeAcHUE CyObekTOB PD 1100 MX COBMECTHOE BEICHHE
YTOJIOBHOT'O 3aKOHOJATEIbCTBA B YACTH HAa3HAUYEHUS CMEPTHOHM Ka3HM U TO-
KU3HCHHOTO JIUIIEHHUS cBOOOABI. CleyeT 3aKpenuTh MpaBo CyObEKTOB (e-
JIEpaliy CaMOCTOSITEIbHO PELIaTh BONPOC O MPUMEHEHUH Ha UX TEPPUTOPHU
CMEPTHOW Ka3HH C YYETOM MECTHBIX KPUMHHOTEHHBIX, I€OMOJIUTHYECKUX,
COLIMANIBHBIX U YKOHOMUYECKUX ocobeHHocTed. Takum o0OpazoM, Mpom3oii-
IeT auBepcru(UKaNNs PETHOHOB, KOTOpas 00CCICUUT HUCTIONHCHHUE YCIOBHS
IIporokomna Ne6, HO HaCTHUYHO.

Bo-BTOpBIX, A7 3TOr0 MOTpeOyeTcs MepecMOTp KOHCTHTYIIMOHHBIX
MOJIOKEHUH O OmpeiesieHnto komnereHun P u cyorektoB PO B chepe
YTOJIOBHOTO MpaBa, a B yrOJIOBHOM U YTOJIOBHO-TIPOLIECCYaTbHOM 3aKOHO1a-
TENbCTBE HEOOXOIUMO OYJeT JeTadbHO PElIMTh BOMPOC O Mperenax JecT-
Bust YK PO.

B-TpeTprx, HEOOXOOMMO TPOBEACHUE pedepeHayMa 0 PEIICHHI0 BO-
mpoca 0 BBECHUHU TaHHON MEpBI, B CHITY YHCTO MOJUTHUECKUX MTPUUHNH.

Hannast peopma IMO3BOIHUT ONTUMH3HPOBATH IPOLIECC CYACOHOTO pa3-
OmparenbCTBa M MPHUBEAET K CHIDKCHUIO 0C000 TSHKKHX M 0CO00 TSDKKHX
MIPECTYIUIEHUH, a TaKKe MO3BOJIUT YKPeNUTh no3uuu Poccuiickoit denepa-
[IUU TIO PSIIy BOMIPOCOB MEXKIYHAPOIHOTO mpaBa. Kpome Toro, B mepcreKTH-
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Be, TCHACHIINA OTMEHBI JTM00 (hOpMaTIbHOTO KauecTBa JAHHON Mephl HaKa3a-
HHS TaKXKe CTaHeT BO3MOJKHA B Halllel cTpaHe.

II1. DBTaHa3us

B mepeBone c¢ rpeueckoro "sranazus” - 3ro "Onaras cmepts'. BriepBwie
TepMuH OblT Mcnonb3oBad B X VI Beke anrnuiickum ¢unocopom DpsHcu-
coM BakoHOM Jutst 0003HaYCHHS "JIETKOW", HE COMPSKCHHOW ¢ My4UTEIIbHOM
00JIbI0 U CTpalaHUSIMU CMEPTHU, KOTOPasi MOYKET HACTYIIUTh U €CTECTBEHHBIM
MyTeM.

B XIX Beke »BTanasus Oblia "yMepIIBICHHEM MAIlUCHTA U3 KaIOCTH'.
B romer Tpetsero peiixa B gammcrckoit ['epMaHUN MHOKECTBO MCHXHYECKH
OOJBHBIX U HEKOTOPBIX HEM3IEYUMBIX OOJBbHBIX MOJBEPINIA MPUHYIUTEIb-
HOM "3BTaHazuu", nejasi UM CMEPTENbHBIN YKOJI.

Co BTOpOIi MONIOBUHBI XX BEKa, ONUPAsCh Ha MO3ULKU I'YMaHHOCTH,
BHOBB ObLIa MOAHATA T€Ma «JIETKOH CMEPTH». 3aKOHOAATENbCTBA MIPaKTHYE-
CKH BCEX CTpPaH MHpa COIUAAPHBI B TOM, YTO C IIPaBOBOW TOYKH 3PCHHS 3B-
TaHa3us Hejomyctuma. Kpome Toro, ecnu paccMarpuBaTh BOIPOC € YHCTO
MEAMLHUHCKON TOUKH 3pPEHUs], @ UMEHHO, C TOUYKH 3PEHUSI MEAULIMHCKON 3TH-
KM, TO JIaHHBIH MPOIIeCC MPOTUBOPEUHT KIIsITBE [ MIIMOKpaTa BO BCEX CMBIC-
nax.

IlepBbIME, KTO Neranu3oBai dBTaHaszwio, ctanu Hupepnannel. B 1984
rony BepxoBHBIN cyn cTpaHbl MpU3HAI JOOPOBOJIBHYIO SBTAHA3UIO MPUEM-
JIEMOH.

OBTana3us Oblia Jeranm3oBana B bensrum B 2002 roxy. C ampens 2005
roja B OCJNIbIMICKUX alTeKaxX CTalu MOSBIATHCS CIEeLUalbHble HAOOPbI 1
9BTaHa3MH, MO3BOJISIOIINE YIPOCTUTH MPOLEAYPY N10OPOBOILHOTO yX0a U3
»ku3HU. CTOMMOCTh Takoro Habopa Obiia 60 eBpo U BKIIIOYaNIa B CeOs IIITPHII
¢ sigoMm ObicTporo AeiictBus. s mokynku naHHOro Habopa HEoOX0IUMO
OBITh MPAKTUKYIOUIMM BpayoM, U anTeKa JOJDKHA UMETh COOTBETCTBYIOLIYIO
nunensuo. KpoMe Toro, MoxeT noaBeproyThCs 3BTaHa3UU YEJIOBEK CTaplie
18 net, cTpagaromuil Heu3IeuyuMbIM 3aboseBanueM. CoriaacHoO OQHIIHMATb-
HOM cTaTtucTuke, B 40 MpOLEHTax ClIydaeB ABTAHA3MIO IIPOBOJAT Ha IOMY Y
HalKeHTa.

B CIIIA 3akoH, paspermarommii OKa3aHHEe MEIUIMHCKOW MOMOIU B
OCYIIECTBJICHUN camMOyOuiicTBa OOJBHBIM B TEPMUHAIBHOM CTaauu, ObLI
MPHHAT (C PSIOM orpaHuueHMid) B HOsIOpe 1994 roma B mtatre OperoH, a B
Hos10pe 2008 roma B mtaTe BamuHTTOH.

B Asep0aiixane 3amnpet 3BTaHa3UH 3aKPEIUIEH 3aKOHOJATENFHO U MO
YK AszepbaiimkaHa 3BTaHa3MsI «HAKA3bIBACTCSI HCIPABUTEIBHBIMU paboTaMu
Ha CPOK JI0 IBYX JIET OO JHIIEHUEM CBOOOMBI Ha CPOK IO TPEX JIET C JIu-
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MICHUEM IIpaBa 3aHUMAThb onpez[enéHHon JOJKHOCTh WJIM 3aHUMATHCS OII-
penenéHHoNl AeITeMFHOCTRIO Ha CPOK 110 TPEX JIET WK 0e3 TAKOBOTOY.

B Hoa6pe 2004 roxa 3akoH 00 3BTaHasuu ogo0pun CeHat OpaHIUH.
DTOT akT ObUT pa3paboTaH (QpaHIy3CKOH accolmanueil Bpayeld. 3akoH mpe-
IyCMaTpHUBaeT, YTO B TEX CIIydasx, KOTAAa IPHHUMAEMBIC MEpPHI JICUCHISI
CTaHOBSTCS "OECIONIE3HBIMH, HEPOIOPIHOHAIEHBIME JIN0O0 HE MMEIOIIUMHU
apyroro 3¢ ¢eKTa, KpoOMe HCKYCCTBEHHOTO MIPOAJTICHUS U3HU", OHU "MOTYT
OBITH COKpaIeHBI JINOO TpEeKpaIIeHbI".

HecMoTps Ha OTCyTCTBHE 3aKOHA, pEalbHO dBTaHA3WsS YXKE ACHCTBYET
B BemukoOputanuu. J{ast 3TOro co3maH HEOOXOIMMBIA MPENEICHT, TO3BO-
JSIOMIMA BCEM JKeNalonmM ToOuThCs cBoero. Beicmmit cyn Koponercta
YIOBICTBOPWI TpeOoBaHME 43-eTHEH JKEHIMUHBI 00 OTKIIOYCHUU arrapa-
TOB MCKYCCTBEHHOTO JBIXaHWs, MOJNEPKHUBAIOIINX €€ JKU3Hb Ha TPOTSKE-
Huu rona. B 2006 roxy gopaom Ixoddom ObUT MPEIOKEeH 3aKOHOTIPOSKT O
CONCHCTBIHM B CMEpPTH HEHM3JICUYNMO OOJBHBIM. HakaHyHe TOIOCOBaHHUS B
OpUTAaHCKOM MapiaMeHTE MO BOMPOCY O JCTATU3AINN YBTAHA3UH HEH3JICUU-
MO 6OJ'ILHI)IX Hmﬂeﬁ, Bpa4iu BIEPBBIC BBICTYIIUIIN C COBMECTHBIM 3asIBJICHU-
€M TIPOTHB 3aKOHA, KOTOPHIH MO3BOJIMI OBl MTOJOOHBIM IAI[IEHTaM MPHHU-
MaTh pelleHne 0 JOOPOBOJBHOM yXoJle M3 Ku3HU. 73,2% mpencraBureneit
MEIUIMHCKON Ipodeccuu He 0T0OpsIIOT HOA0OHONH MEpBI

[TpakTHKa IMOKa3BIBACT, YTO SBTAHA3MS - SIBICHUS peajibHOE, KaK U pe-
anpHBl TpoOIeMBl, cBsi3aHHBIC ¢ Hed. [lepBoe, Ha 4YTO ciemyer oOpaTUThH
BHUMAaHHUE — 3TO 3I0ymoTpebienue sBTaHasuei. Hanpumep, B [ommanmun
YK€ YIOMSHYTBIH 3aKOH O pa3pelIeHUN 3BTAHA3MH TaK U HA3BIBACTCS: KPHU-
TEpUU TPUMEHEHHs 3BTAHA3MH M OKa3aHHUs MOMOIIM NPH JTOOPOBOIHHOM
yX0JIe U3 KHU3HU. [laHHBIE KPUTEPHUU COCTOSIT B CICTYIOLIECM:

[0 Bpay JoJDKEeH OBITH yOekIeH (a 3HAYUT, B Clydae FOPUINYECKOTO
MPECIICAOBAHNS, CyMETh T0Ka3aTh), YTO €ro MAlMCHT HPUHSIT PEIICHHUE O
CBOCI HBTaHA3MH JOOPOBOJIHHO U 00 TyMaHHO;

O Bpad TaKxke JOJDKEH OBITh yOSKICH, 4TO 9TO TOT CIy4aid, koraa 6o-
JIC3Hb MAIMEHTA HEU3JIeunMa, a GU3UUCCKUE CTPaJaHuUsI OT Hee CTaH HEBBI-
HOCHUMBIMH, M Y)K€ MCUCpPIaHBl BCE CPEICTBA N30aBUTH IALMEHTA OT TAaKUX
CTpaJaHul;

U mamueHT JODKEH OBITh MPOMH(OPMHPOBAH O CBOEM COCTOSHUH HA
JAHHBII MOMEHT M O MpPOTHO3€, KAaCAIOUIMMCS MPOIOJDKUTEIHLHOCTH €ro
KU3HH;

O Bpad U MaIMeHT JOJDKHBI BMECTE IPUATH K 3aKITIOYCHHUIO, YTO TIPO-
OymemMaM, BBI3BABILIUM XKEJIAHUE dBTAHA3UU, HET HUKAKOTO JIPYTOrO PEIICHHUS,
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0 ¢ 9TUM 3aKIIOYCHUEM JIOJDKCH COTJIACHTHLCS eIlle OJUH Bpady, pado-
TAOIIUKA HE3aBUCUMO OT JICYAIEr0 Bpada W TOXKE 3HAIONIUI JTAHHOTO TaIlu-
CHTa;

[0 »BTaHA3UsS MOXET OBITh MPOU3BEACHA TOJIHKO BPAUYOM U TOIBKO Me-
JUIUHCKUMU CPEICTBAMU.

[0 TloHATHO, YTO COONIOICHUE MPABHII HEOOXOJAUMO KOHTPOJIUPOBATh,
U HE BCSIKOE OOIIECTBO MOKET 00ECHEUHUTh NMPECEUEHHE 3JI0YIOTPEOICHUH
9BTaHA3MEH, MOKA ATO €Ile He Mo3aHO0. TaM ke B [ommananu cymecTByioT
JUISL 3TOTO PErHOHATbHBIE KOHTPOJIBHBIE KOMICCHH 110 TPUMEHEHHIO YBTaHA-
3UM, KOTOpBIE NOJDKHBI IPOBEPATH €€ KaKAbIM OTHEeNbHBIM ciydail. EcTb
TaK)Ke aKTHBHAs OOIIECTBEHHAsI OpTaHU3aIlNs, CISASIIAs 32 BCEM, YTO UMEET
OTHOIIIEHWE K 3BTaHa3uu. [IpowmsBecTw 3BTaHa3Mi0 B [ O/TaHIUU MOXKET
TOJIBKO JOMAITHUI WM JICYAlllMid Bpad, U 3TO MPABWIO JIEIAET HEBO3MOXK-
HBIM «TYPHU3M CaMOYOUHID».

Wrak, mpaBo Ha XU3Hb, C OJTHON CTOPOHBI PEaTU3yeTCs B HBTAHA3UU,
MMOCKOJIbKY, KaK OBLIO YIOMSIHYTO BBIIIE, JAHHOE MPaBO TMOIPa3yMeBacT HE
TOJILKO KH3Hb (PU3UYECKYIO, HO TaK U TO, YTO KayK/IbIil 4eJTOBEK MMEET Mpa-
BO Ha JIOCTOWHOE KauecCTBO KU3HU U MPaBO He TepreTh 60yb. Ho 31ech BO3-
HUKAET TaKXe (QUIOCOPCKO-TPAaBOBas JUIEMMa: PEaTu3yeTcs I B paMKax
IIpaBa Ha *M3Hb IIpaBo Ha cMepTh? Kak Bcernaa, cymecTByloT B€ IPOTUBO-
TMIOJIOKHBIE TOYKH 3PEHHUS, U KaXKI0€ FOCYAaPCTBO PEUIaeT UCXOS HE TOJIBKO
W3 TPaBOBBIX, HO CKOpPEE M3 MOPAITBHO-3TUYECKUX ACTICKTOB, & TAKXKE OCO-
OeHHocTeH MeHTanbHOCTH. CTOUT TOJBKO OTMETHUTH, YTO B Poccum ObuIa
MOMBITKA O0CYXKIACHUS OTAEIHHOTO 3aKOoHa 00 sBTaHazuu B 2007 romy, HO
pe3ynbTaToOB Tak W He ObLIO, MOCKONBKY U B ['ocymapcTBennoit Jlyme, u B
CoBere @enepanyivi He CMOTIIU MPUHTH K €AMHOMY MHEHUIO TI0 Ype3BhIYaii-
HO MPOTHBOPEYHBOMY BOTIPOCY.

Jpyroii apryMeHT CTOPOHHHMKOB JBTAaHA3MH OCHOBBIBAETCS HA YHCTO
9KOHOMHUYECKUX OCHOBaxX W 3aKJIIOYAETCS B TOM, YTO IMOJICPKAHHUE KU3HU
Ha CTaJIMi YMHPAHHS, OCYHIECTBISIEMOE C MOMOIIBIO MEPEOBbIX TEXHOJIO-
Ui, o0XoauTcsi caumkoM Joporo. COOTBETCTBEHHO Opems oOecredeHHs
TpaKJaH JOPOTOCTOSIIMMHY MpEnapaTaMu U TEXHOJIOTHUS JOKHO JIOKHUTHCS
Ha TUICYH TOCyIapcTBa B paMKaxX HCIOJHIEMBIX UMHU (YHKIHH, a Tocyaap-
CTBO, B CBOIO O4Y€peilb, JOJKHO MOHUMATh HEPAIMOHAJIHLHOCTH TAaKOTO HC-
TIOJI30BAHMUS JICHEKHBIX CPEJICTB.

Cy1iecTByeT elle MHOXECTBO apryMEHTOB B TOJJIEPIKKY DBTAHA3HH,
pPaBHO KaK ¥ TMPOTUB Hee, OJHAKO HEOOXOIUMO MPHU3HATh, YTO JAHHOE SIBIIC-
HUE CyIIECTBYET ¥ MIPUMEHSIETCS HE3aBUCUMO OT TOTO, pa3penicHa OHa 3aK0-
HOM miu HeT. [lo JaHHBIM AMEpPUKAHCKOW MEAMIIMHCKOW acCOolUalliu, B
oonpammax CHIA exemHeBHO YMHUpaET 6 ThICSY YETIOBEK, OOJIbIIAs MOJIOBH-
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Ha KOTOPBIX YXOAMT U3 >KU3HU JTOOPOBOJIBHO C IOMOIIBIO MenepcoHana. B
CBS3M C 3TUM aKTyaJbHBIM SBJISETCA BOIPOC HE O TOM, pa3peliaTb WM He
paspemiatb BpayaM NPUMEHEHHE DBTaHa3MM, a O TOM, KaK OpPraHU30BaTh
CTPOTHH KOHTPOJb 32 €€ OCYIIECTBICHUEM, YTOOBI IIPEIOTBPATUTH BO3ZMOXK-
HBIC 37I0YTIOTPEOJICHUS H HAPYIIICHUS B 3TOW 00JIacTH.

B okTts6pe 1987 rona B Manpune 6bita npunsta Jexmapanus o6 3BTa-
Ha3uu. B Hell roBopuiock cienytomee: «9BTaHa3usl Kak akT IIpeJHaMepeH-
HOTO JIMIICHUS >KU3HH TAIFeHTa, Jake 10 IMPockOe CaMoro IaIfieHTa HiH
Ha OCHOBAaHHH OOpAaIleHHs ¢ MOZOOHOW MPOCHOOH ero ONM3KWX, HEeITHYHA.
OTO HE HCKII0YaeT HEOOXOAUMOCTH YBa)KUTENBHOTO OTHOIICHHS Bpauya K
KETaHNIO OOJBHOTO HE MPEISITCTBOBAThH TCUCHUIO ECTECTBEHHOTO IpoIiecca
YMHpPaHUS B TSPMUHAIBHON (ha3e 3a00IeBaHID».

Takum obOpazom, Majapuackas Aekiapanus IONMYCKAalOT MAacCCHBHYIO
(dbopMy 3BTaHA3MU: Bpad HUYETO HE MPEANPUHUMALT IS MPOJUICHUS KU3HU
0OJIEHOTO, a IPUMEHSET JINIIH 00e300TUBAOIIIIE CPEICTRA.

B nameii ctpane mojoxeHue 00 3BTaHA3UU MOJYYHIIO 3aKOHOJATENb-
Hoe penieHue ¢ npuHsaTueM B 1993 roay OcHoB 3akoHomatenbctBa PO «O0
OXpaHe 3JI0pOBbs TpaxkaaH». B cr. 45 «3amnpenienue 3BTaHa3um» ObLIO 3a-
KpEIJIEHO, YTO YIOBJIETBOPEHHE MPOCHOBI OOJBHOIO 00 YCKOPEHHH €ro
CMEPTH «KaKUMHU-TMOO JIEHCTBUSAMHU WU CPEJICTBAMH, B TOM YHCJIE TIpeKpa-
LIEHUEM UCKYCCTBEHHBIX MEp IO MOAAEPKAHUIO KU3HI» MEIIEPCOHANy 3a-
npemaercs. JIMmo, ocymiecTisolee 3BTaHa3U0 WM o0y Kaaomee 601b-
HOTO K 3BTaHa3WH, HECET YroJIOBHYIO OTBETCTBEHHOCTh. B TOM ke 3akoHe
nMeercs apyrast cratbst — 33 «OTKa3 OT MEAUIIMHCKOTO BMEIIATEIILCTBAY.
B Heil ykazaHO, 4TO «Tpa)KAaHUH UM €ro 3aKOHHBIM MPENCTaBUTENb UMEET
MPaBO OTKA3aThCS OT MEIUIMHCKOIO BMEIIATENbCTBA WU MOTPEeOOBATh €To
MIPEeKpaIIeHUs», Take eclId OHO HAa4aTo, Ha JIIoOOM 3Tamne npoBeaeHus. [Ipu
ATOM HANUEHTY B JOCTYIMHOH (hopMe ITOIDKHBI OBITH W3JI0KEHBI BCE MOCTCI-
CTBUS OTKa3a OT JeUeHHs, YTO 0HOpMIISIETCS 3aMUChI0 B METUIIMHCKOM JI0-
KyMEHTE, KOTOPBIH MOJIMICHIBACTCA MAIIMEHTOM (€T0 3aKOHHBIM MPE/ICTaBU-
TEJIeM) U JiedaluM BpadoM. DakTHIEeCKN 3Ta CTaThs JaeT BO3MOXKHOCTh JIe-
TaJIbHOTO UCTIOJb30BAaHUS MAaCCUBHOW 3BTaHa3uU. B jaHHONW HOpMAaTHBHOM
aKTe OTpa)kaeTCsl TUMUYHAS CUTYallus JJIsl POCCUICKOrO 3aKOHOAATEIbCTBA:
OIHOBPEMEHHOE pa3pelleHNe U 3alpelleHNe 3BTaHa31u.

YrosoBHbINH Kogeke PD ompenenseT, 4yTo 3BTaHA3Ms — 3TO YOUHCTBO
(YMBILLUIEHHOE, TIPOTUBONPABHOE JIMIIIEHUE )KU3HU APYroro 4yeinoseka). Mo-
TUB COCTpaJlaHMs, YKa3aHHBIN B IIEPEUHE CMATYAIONINX 00CTOSATENBCTB, IIpe-
JycMOTpeHHBIX B cT. 61 YK P®, MoxeT ObITh YUTEH WML IPH Ha3HAYCHUHN
HaKa3aHUsl BAHOBHOMY JIMILY, HO HE MpH KBadu(HUKAIMU AesHUS. Y OUNHCTBO
10 MOTHUBY COCTpaaHus KBanuguuupyercs mo 4. 1 cr. 105 YK PO, T. e. kak
yOHUICTBO.
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Crout cka3aTh, YTO B Hallle CTpaHE JierajJbHOE BBEJICHHE IBTAHA3UU
CKa3anoch OBl TYOUTETHHO W MOTHOCTHIO MTOOPBAJIO0 OB OCHOBBI UCIIOJHE-
HUs obecredeHus TOCyJapCTBOM MpaBa Ha >KU3Hb. [IpMYMHON TOMY CIyKHUT
CHOBA IOJIMTUYCCKUI, a BOBCE HE MpaBoBoH (akTop. Eciam MBI OCMOTpHM
Ha YPOBEHb KOPPYIIINH, KaK MPOOJIEMBI CHCTEMHOTO XapaKTepa, TO MbI YBH-
UM, 9TO JaHHOC SIBJICHHE SBILICTCS NMPUYMHON HE TOJBKO CICpPKUBaHII
HSKOHOMHUYECKOTO POCTA, HO TAKXKE JATEHTHO SBISETCS MPUYHHOM 171t 060C-
HOBaHMSI paccMmarpuBacMoro Bompoca. [lo mamapM  «Transparency
International» B 2010 roay Poccus 3ansa 154 mecto u3 178 ucciemryeMbix
Mo ypOBHIO Koppynuuu. B mpecc-penuse LienTpa aHTHKOPPYHIIMOHHBIX HC-
cinenoBannii 1 nHUNUaTuB «Tpancnepencu Murtepueman — P» yTBepxaa-
JOCh: «... HUKAKUX KapAWHAIBHBIX W3MEHEHUH He mpownsonuio. C KoppyI-
1MeH B Hareil cTpaHe BCE KaK OBUIO IUIOXO, TaK IUTOXO H OCTATOCH .

Takum o0pa3oMm, eciid Mbl MIPU3HAEM MIPABOMEPHOCTH MPOBEJCHUS JB-
TaHAa3WH C ONPEJICICHHEM IPABOBEIX KPUTCPHEB MPUMEHEHHS, TO HPEXKIC
ClIeyeT UCKIIOYUTh BO3MOXKHOCTH (PIYKTyalil MpW HCHOJHEHUU NAaHHBIX
nponenyp. [Ipuuem, ecau moiiieM B JTaHHOM BOIPOCE 1O TOJUIAHJICKOMY ITy-
TH U CO3JaIUM CICIHATBHBIE KOHTPOIBHBIE OPTaHbl, TO, CKOPEE BCETO, 3TO
HE JacT HYXHBIX HaM Pe3yJbTaToB, a CKOpee MpHUBEIET K 00paTHOMY MpO-
1eccy, Mo3TOMY MpobJeMbl HYXKHO peliaTth Ha 0oliee BBICOKOM CHCTEMOO00-
pasyIolieM ypOoBHE.

IV. IlpaBo Ha ;KM3Hb IMOPHOHA

ITox smOpuoHOM (Tped. embryon) IPUHATO TOHUMATh )KUBOTHBIH OPTaHN3M
Ha paHHeW cTanuu pa3BuTus . B pycckoM s3bIke, cornacHo Poccuiickomy
SHLIUKJIONCINYCCKOMY CIOBapI0, TepMHUHBI "3MOproH" U "3apoabim’” sBIIs-
10Tcs cHHOHUMamH. [lociie BOCBMH HeZenb BHYTPUYTPOOHOTO Pa3BUTHS dM-
OpHOH (3apofpblIll) UeNOBEKa Ha3blBaeTCsA TakXke IUIOAOM . B ropuaudeckoit
JUTEpaType MOA SMOPHOHOM HYETIOBEKa MOHUMAETCSI OPTaHM3M C MOMCHTA
OILTOJIOTBOPEHHUS 10 pOskAeHHs. TakiuM 00pa3oM, MBI CHOBa BUINM OTCYTCT-
BUE YETKOCTU Je(UHUIIH.

B MupoBoil npakTuke IO M3YYEHHIO JAHHOIO BOIPOCA MOXKHO BBLIE-
JHUTh TPU MOJAXO0JA K ONPENEIICHHI0O MOMEHTA Hayajla OXPaHbl YEJIOBEYECKOM
JKU3HHU B 3aKOHOJATEIBHOM IOpPsKE: aOCONIOTUCTCKUM, yMEPEHHBbIH U Ju-
OepanbHBIH.

' TIpecc-penus Llentpa «Tpancnepencu Uutepuentan — Py B cesisu ¢ Beixogom MBK 2010.
2 OkcdopcKas HILTIOCTPUPOBAHHAs SHIMKIONeHs. M., 1999. C. 388-389
3 MenuuuHcKas sHimkmonenus. M., 1993. C. 322
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CTOpOHHMKH aOCOJIOTHCTCKON MO3UIMU PACCMaTPUBAIOT OIIOJOTBO-
PEHHYIO SMLEKIETKY WM SMOPUOH KakK 4eJOBEYECKOEe CYILECTBO, KOTOPOE
obnanaeT 0€3ycIOBHON LIEHHOCTHIO U MPABOM Ha >KU3Hb. IMEHHO mosToMy
3alpeIacTcs OCYIIECTBIATh KaKHue-TM00 JCHCTBHS, KOTOPBIC 3aTPyIHSIOT
WM TIpeKpamaioT ee (ero) pasputue. Takum oOpa3oM, B 0053aHHOCTh TOCY-
JApCTBa BXOAUT OOECIICUCHUE Pa3BHUTHS JKU3HH Ha JI0OOH cTagnu u ee ab-
coyroTHas 3amura. Hampumep, npuHATHIA B I'eépMaHuM NPUHIUN TJIACHT:
(OKU3HB Y€JIOBEKAa HAUMHAETCSI C MOMEHTA OINIOOTBOPEHUS.

Bropas Touka 3peHHs OCHOBEIBAETCS HA TOM, UTO SMOPHOH HE MOXKET
OBITH OmpeseNeH Kak JIMYHOCTh, U MO3TOMY MMEET HEe3HAUUTENbHYIO LEeH-
HOCTb, CIICIOBATEIIFHO, HE HYKAAETCS B KaKOH-TO 0co0OM 3aIuTe M HE Ha-
JIEJIAETCS IPAaBOM Ha JKU3Hb.

[IpuBepxeHLbl yMEpeHHOH (TpalyalucTUYecKOr) MO3UIMU CUUTAIOT,
9TO pa3BUTHE YETIOBEKA IPOUCXOIUT IMOCTEIICHHO, U IMOPHOH UMEET 3HAUH-
TENBFHYI0, HO He aOCOMIOTHYIO IIeHHOCTh. Hampumep, cynsl BemmkoOpura-
HUU CTpEMATCA MPUIATh SIMOPUOHY CTAaTyc TUYHOCTU. CBUAECTEIHCTBOM 3TO-
IO MOXET CIY>KUTh TCHJCHIIUS K YCTAHOBJICHUIO OTBETCTBEHHOCTH 3a TPH-
YHHEHHE YMOPHOHY Bpea IO HEOCTOPOKHOCTH.

B pamkax maHHOW NO3MLMU OJHH aBTOPBI MOJAraloT, YTO SMOPUOH
HUMEET MPaBO Ha KU3HB MPU JOCTHHKCHUH OTPENICIICHHOTO YPOBHS Pa3BUTHSI,
IpyTHE - TIPU JOCTHKCHUH KM3HECTIocOOHOCTH. OIHAKO €MHOTO MHEHHS
HE CYIIECTBYeET.

Hexmnapanus npaB pebenka, npunsras Pezomonueit 1386 (XIV) I'ene-
panbHoOit Accambiien OOH ot 20 HOsi0ps 1959 1., oTMeuaeT: "...PebeHOK,
BBUAY €T0 (PM3MYECKON M YMCTBEHHOH HE3PETIOCTH, HYKIACTCS B CICIUAIb-
HOI oxpaHe W 3a00Te, BKIIIOYas HaJUIekKAIlyl0 MPAaBOBYIO 3alIUTy, Kak JI0,
TaK U Mociie poxkaeHus". AHAJIOTHYHYIO (OPMYIHPOBKY HCTONB3yeT u KoH-
BEHITUsS O mpaBax pedeHka 1989 r. KoHBEeHIMS O 3allUTe MpaB YeloBeKa H
JOCTOMHCTBA YEJIOBEUECKOT0 CYILECTBA B CBSA3U C HCIOIb30BAHHEM JOCTHU-
JKeHHH OMOJIOTHH M MEAUIMHEL, IpuHsTas 4 anpenst 1997 r. B OBbeno, roBo-
pUT 00 McciieoBaHUsAX Ha 3MOproHax "in vitro": "1. B ciydasx, korna 3a-
KOH paspellaeT MpOoBeJeHHE MCCIeNOoBaHUNH Ha SMOpHoHax "in vitro", oH
JOJDKEH o0OecreunBaTh TakKe HaUICXKaIlylo 3aliuTy SMOpHOHOB. 2. 3ampe-
IIaeTcs CO3JaHne SMOPHOHOB YCIIOBEKA B HCCIIEAOBATEIBCKUX HETsIX".

Yro kacaercs Poccnm, TO 3aKOHONATEIHCTBO B ATOHM 00NacTH AOCTa-
TOYHO MpOoTUBOpeunBo. Tak, m. 2 cT. 17 Konctutyuuu riacut: "OCHOBHBIE
IpaBa W CBOOOJBI YETOBEKA HEOTIYKAAEMBl M IPHUHAIIICKAT KaXKIOMY OT
poxzaenus". Onpenenum, 4yTo *Ke cielyeT MOHUMAaTh MOA poxkaeHueM. [ns
KOHCTaTaluu (hakTa poKIeHHUs YeJIOBEeKa MCIOIb3yeTCsl KpUTEpU KUBOPO-
s)kaeHHoctu. B 1992 r. Poccus nepenina Ha pekoMeH0BaHHble BeemupHoi
OpraHu3alueil 3paBOOXpaHEHUs KPUTEPUHU KUBOPOXKIEHUS, YTO MOBIIEKIIO
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IIpU3HAHKUE CepAIcONCHNUS, MyIbCAIIMH ITyTIOBUHBI U JBM)KCHUH IPOU3BOIIb-
HBIX MBI peOeHKa MPU3HAKAMHE KH3HU HAPSTY C JBIXaHHEM.

Ceroans B cooTBeTCTBUU ¢ MHCTpyKLKeH 00 onpeneneHnn KpuTepren
JKUBOPOXKACHUS... TIOJ] POXKICHUEM 4YeJIOBeKa TTOHUMAIOT MOJHOE M3THAHHE
WIIM M3BJICYCHUE U3 OpraHn3Ma MaTepH IUIO/A, KOTOPBIA MOSBUIICS Ha CBET
nociie 28 Henenb 6epemeHHocTH, BecuT Oosee 1000 r, NBIIAT U MPOSIBISIET
JIpyTH€ MPU3HAKH JKU3HU.

Cornacao KoHCTHTYIIMH YenoBevYecKHid SMOPHUOH HE SBISCTCS HOCHTE-
JIeM TIpaBa Ha JKWU3Hb, MMOCKOJNBKY B 1. 2 cT. 17 mpoBo3rnamaercs: "OCHOB-
HBbIE TIpaBa U CBOOOBI YeJOBEKa HEOTUYKJAeMbl U MPUHAJICKAT KaXKIAOMY
OT poKAeHHs". YTOJOBHBIN 3aKOH TaK)K€ CBS3BIBACT HAUaJO KU3HU C MO-
MEHTOM (PU3MOJOTHYECKAX POJOB, TO €CTh C HAYAIOM IIPOIecca BBIXOAA
IUI0Aa U3 yTPOOBI MaTepH.

B cootBerctBum ¢ m. 2 cr. 17 I'paxxnanckoro koaekca P® mpaso Ha
JKI3Hb BOSHUKACT HMEHHO B MOMCHT POXKICHHUS UEIOBEKA, TaK KaK HUKAKAX
OTOBOPOK CTaThs HE COAEPXKUT. VI BHYTPHYTpOOHBIH SMOPHOH, HE3aBUCUMO
OT CpOKa €ro pa3BHUTHs, paccMaTpHUBaeTCS B KadyecTBE (PU3UOJIOTHUYCCKON
YacTH OpraHU3Ma, KOTOPHIM JKCHINMHA BIIPaBE PacIOPsDKATHCS 110 CBOEMY
yeMmotpenuto. [Ipu sToM B 3akoHOJaTenbcTBe Poccuu mpucyTCTBYeT ompe-
JACJICHHOC KOJMYCCTBO HOPMATUBHBIX aKTOB, CBUACTCILCTBYIOIIUX 06 oxpa-
HE TpaB YeJlOBEKa elie 10 poXAeHHs. Tak, B cOOTBeTCTBHU cO cT. 1116
I'paxxmanckoro koxekca P® HacnegHnkamMu 1O 3aBEMIAHUIO M 3aKOHY MOTYT
OBITh TpaXkIaHe, 3a4aThle MPHU KUIHU HACIEA0AATEN U POAUBIIUECS KUBbI-
MU TIOCTIE OTKPBITHS HaciencTBa. A cr. 1166 ocymiecTBisieT 3anuTy SKOHO-
MHUYECKIX HHTEPECOB 3a4aToro, HO HE POJHBIIETOCS peOCHKA.

Cratbs 17 CemeliHOTo KOAEKCa yCTaHABIMBAET OTPaHUYEHHUE TS MYKa
pactoprath Opak 0e3 coriacus *eHbl BO BpeMs ee OepeMEeHHOCTH U B Teue-
HHE TOJIa Iocje POKICHUS peOeHKa, )KEeHa e BIIpaBe B JIFOOOH MOMEHT pac-
TOPTHYTh Opak, B TOM YHKCIIE U BO BpeMs OepeMeHHOCTH. [Ipu 3ToM Hemoc-
THXKECHHE PeOSHKOM Bo3pacTa | roja Takke HE UMEET HUKAKOTO 3HAYCHUS.
Kak u3BecTHO, m00bIe TpaBMbI (Kak (GU3NYECKHE, TaK M TICHXOJOTHIECKUEL),
MOJTyYEHHBIE MaTePbhI0, IOTPACEHUS, IEPEKUBAHUS - BCE 3TO OTpa)KaeTcs Ha
3I0pOBbe peOeHKa, KOTOPHIA JOJDKEH pOoauThcs. BenencTBue dero Hampa-
mMBaeTcs BBIBOJ, uTo cT. 17 CeMmeitHOTO Ko/ekca obeperaeT peOeHKa ere
0 POKICHUS, a TAK)KEe B TEUCHHE TOJia MOCIE €ro POXKICHHS OT mpolieM,
CBSI3aHHBIX C Pa3BOAOM poauTeneit u T.1. Takxe CeMelHbIi KoJIeKC mpeaoc-
TaBJsIeT "MOTCHIMATBHOMY peOCHKY'" KOMIUIEKC WHBIX MPaB.

Ha wmoi#t B3rmsa, Ha OCHOBAaHHM POCCHHCKOTO 3aKOHOAATEIHCTBA CETO-
JIHS TIPEICTaBIsAETCs 1esleco00pa3HbIM MPHUAATh 3a4aToOMy, HO HE POXKIIEH-
HOMY JIMIly OTPaHWYECHHYIO IIPAaBOCIOCOOHOCTD, TO €CTh BCTaTh HA MO3UIIHIO
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CTOPOHHHUKOB YMEPEHHOTO MOJX0Ja, IO3TOMY MOJOKEHHS, KacaloIluecs
npaBa SMOPHOHA Ha KHU3Hb, TOJDKHEBI OBITE 3aKkperuieHbl B Koncturynun PO.

3akiouenue

2KuzHp uenoBeka ecThb BbICIIAs LIEHHOCTh. be3 ®U3HM Bce OCTaIbHbBIE MpaBa
YTPAuMBAIOT CMBICI U MPSIMO 3aBUCST OT 3TOTO OCHOBOIIOJIATAIOLIETO MPUH-
nuna. ITosToMy 3amura npaBa Ha JKU3Hb JIOJDKHA SIBJIATHCS OJAHHUM M3 OC-
HOBHBIX, €CJIM HE OCHOBHBIM, IPUOPUTETHBIM HAINPaBJIEHUEM IOJUTHKHU CO-
BPEMEHHBIX JEMOKPAaTUIECKUX TOCYapCTB.

B xoxe uccienoBaHus OBUIO MTOKAa3aHO, YTO CYIIECCTBYET €IIe MHOKECT-
BO BOIIPOCOB, MIPOTHUBOPEUUI U Jake MPAaBOBBIX KOJUIM3UH MPU paccMoOTpe-
HUU JAHHOTO IpaBa Kak C TOYKU 3pEHUS] KOHCTUTYILMOHHO-IIPABOBOIO ac-
MIEKTa, TaK U C TOYKU 3PEHUS IOJTUTHUKHU, STUKH, MOPAJIH.

B 0CHOBHBIX MEXIyHapOJIHBIX JOKYMEHTaX, PEerlaMEeHTUPYIOLUX Mpa-
BO Ha JXH3Hb, - BceoOlel nexiapanuu mpaB 4eaoBeka, MexayHapoIHOM
MaKTEe O IPAKAAHCKUX U NOJIUTUYECKUX IIpaBax, EBponeickoil KOHBEHIIUH O
3aIIuTe MPaB YEIOBEKa M OCHOBHBIX CBOOOJ — €ro conepyKaHhe CBOIAMUTCS K
TOMY, YTO OHO IPHUHAJJIEKUT KAKIOMY YEJIOBEKY; OXPaHSETCS 3aKOHOM; €T0
HUKTO HE MOXKET OBITh JIMIIEH MPOU3BOJILHO. TeM He MeHee He CYIIeCTBYET
eMHON (HOPMAIBHO 3aKpEIUICHHOW NS(GUHHINN, YTO SBISCTCS TMPUIUHON
MHO>KECTBA MPABOBBIX KOJUTU3UH.

PaccmarpuBas Tpu acnekTa npaBa Ha *KHU3Hb — CMEPTHAs Ka3Hb, 3BTaHA-
3Ws M MIPaBOBOE IMOJIOKEHUE IMOPHOHA - MOJKHO CKa3aTh, YTO OHH B LIEJIIOM
XapaKTepU3yIOT TaHHOE €CTECTBEHHOE MPaBO KaK MPOTHBOPEYUBOE CHCTEM-
HOE siBJIeHHe, TpeOyrolee AeTalbHON periiaMeHTaluud B CUIYy, OISATh XKe,
BaKHOCTH paccMaTpHMBaeMOIo BOMNPOCA C yUYETOM HE TOJBKO HAI[MOHAJIbHOU
U MEXIYHApOAHOM MPaBOBBIX CHCTEM, HO TaKK€ M MEHTAJbHBIX OCOOEHHO-
CTei, ypOBHA Pa3BUTHA AEMOKPATUYECKOTO OOILECTBa, TO €CTh (PaKTUUECKH
C YUETOM pa3BUTHsI BCEH MOIUTUUECKON CUCTEMBI CTPAHBI.

Kaxmast n3 paccMaTrpuBaeMBIX IpoOIIeM MMEET NyalbHOE pa3perieHue
U JI0 CUX MOp MO KAKJOMY U3 BOIIPOCOB UAYT CHOPHI KaK TEOPETHYECKOTO,
TaK M MPaKTUYECKOro mopsiaka. Eciam Mbl mOCMOTpUM Ha POCCUMHCKHE pea-
JIMH, TO pa3pelieHue TaHHBIX KOJUTH3HH SBISIETCS HEOOXOANMBIM 3JIEMEHTOM
CTaHOBIICHHUS IEMOKPATHIECKOTO O0IIEeCTBA.

Kpatko moaBoas UTOTH, MOKHO BBIJEINTH HECKOJBKO MPAKTHYECKUX
ACIIEKTOB Pa3peIICHUs KaKIO0H U3 yKa3aHHBIX Ipo0ieM:

1. K coxanenuto, ceroaHs UHCTUTYT CMEPTHON Ka3HU SBJSIETCA HEOO-
XOJUMOH TpeBEeHTUBHON Mepoid. [l 3pPeKTUBHOTO MPUMEHEHHUSI JaHHOTO
BHJIa Haka3aHus HeoOxoauma pedopma 1o mepemade w3 BeaeHus Poccuii-
ckoit denepanuu B BeAcHUE CyOhekTOB PD 1100 MX COBMECTHOE BEICHHE
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YTOJIOBHOTO 3aKOHOJATENbCTBA B YAaCTH HA3HAUCHMS CMEPTHOM Ka3HU M TIO-
JKI3HEHHOTO JIUIICHUST cBOOOABI. ClenyeT 3aKpenuTh IpaBo CYOBEKTOB (e-
JIepallii CaMOCTOSITETIbHO PellaTh BOMPOC O MPUMEHEHUH Ha UX TEPPUTOPHH
CMepTHOﬁ Ka3HU C Y4Y€TOM MCCTHBIX KPUMHWHOTCHHBIX, I'CONMOJIUTHYCCKUX,
COIMAIBHBIX M 3KOHOMHYECKHUX OCOOCHHOCTEH. TakuM oOpa3om, mpou3oi-
IeT auBepcu(UKANs PETHOHOB, KOTOpask 00CCICUUT HUCTIONHCHHUE YCIOBHS
ITpoTokona Ne6, HO yaCTUYHO.

2. OtmeHa B HaIIeH CTpaHE 3ampeTa Ha 3BTAHA3UIO0 BO3MOXKHO TOJIBKO
IPU TIPOBEACHHUH TapajuIeIbHOM TPOBEICHUH MeEp, MO3BOJIIOMNX HCKITIO-
YUTh BO3MOXKHOCTH (PIYKTYal[il TPU UCTIOJTHEHUH JTaHHBIX MPOLEAYP.

3. Ilpu paccMOTpeHHMH MPABOBOTO CTaTyca AMOpPHOHA, HA MOM B3TJISI,
UCXOJIS M3 peauii POCCUICKON NEHCTBUTEIFHOCTH U B paMKaX 00eCIICUeHHS
3alUTHI MpaBa Ha XHU3Hb, HEOOXOAUMO MPHUIEPKUBATHCS YMEPEHHOH mapa-
JIUTMBI, TIPENOCTaBIAIONICH MPUIATh 3a4aTOMy, HO HE POXKIACHHOMY JIHILY
OTPaHIYCHHYIO MIPABOCIIOCOOHOCTE.

Tak unau uHaye, BCe JaHHBIE MPAKTUYECKHE PEKOMEHIAIMH HE MOTYT
paccMaTpuBaThbCs B OTPBIBEC OT MOJIUTHYCCKONM CHCTEMBEI CTpaHbl, KOTOpas
TpeOyeT CHCTEMHBIX MpeoOpa3oBaHUil MpUYeM B KpaTdaliue cpoku. Bae-
JIeHHE TOYEUHBIX MEp MO YJIYYIIEHUIO TOTO WM MHOTO aclleKTa B OTIEJIbHO
B3ATON chepe HE NMPHUBEIET K XKEJACMBIM pe3yJbTaTaM M OCYLICCTBICHHIO
OJTHOH W3 TJIABHBIX IEJICH, 8 IMCHHO CTAaHOBJICHHE IIPAaBOBOT'O TOCYAAapPCTBA C
pa3BUTOH AeMOKpaTneil, HeOOXOAUMBIM SBILIIOTCS CHCTEMHBIE IpeoOpaso-
BaHUS BCeX cep KU3HEAeITeIbHOCTH 001IecTBa.
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